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The 26th Annual Meeting 


Pre-Convention Meetings 


A business session of the Executive Committee was held at 2 p. m., 
Wednesday, May 4. That evening members of the Executive Committee 
were hosts at a dinner meeting for the Vice Presidents and Chapter 
Chairmen of the Association. 

Many subjects of vital importance to our members had arisen dur- 
ing the year, which had been unique for the advancement of ideas for 
changes in the regulatory and administrative process. Several of the 
reports bringing forth these issues had been released shortly before the 
Annual Meeting and had been circulated to our members by direct mail 
or through the Journal. Questions concerning these reports were dis- 
cussed and the Chapter Chairmen were urged to call their members to- 
gether and give thoughtful study to the effect of their provisions should 
they be enacted into legislation. 


THURSDAY MORNING SESSION—MAY 5, 1955 


The Twenty-sixth Annual Meeting of the Association of Interstate 
Commerce Commission Practitioners was convened at 9:30 o’clock A. M., 
May 5, 1955, in the West Ballroom, Hotel Commodore, President James 
F. Pinkney, presiding. 

President Pinkney welcomed those in attendance and expressed ap- 
preciation for the fine turn-out at the opening session. Mr. George W. 
Holmes was then called upon to give the report of the Nominating Com- 
mittee for the election of officers of the Association for 1955-56. The 
Nominations Committee report, having been filed and published in ac- 
cordance with the By-Laws (March, 1955, Journal, p. 488), was received 
and placed on the table for action on May 6. 

President Pinkney complimented the New York Arrangements Com- 
mittee for its fine work and requested Mr. Charles H. Trayford, Chair- 
man of the Committee, to outline some of the extra activities which it 
had arranged. Mr. Trayford and his Committee wanted their visitors 
to see all that New York had to offer and had arranged for a wide choice 
of tours, tickets to radio and television shows, and, particularly for the 
ladies, a breakfast at B. Altman & Co. and a tour of the Italian Liner 
“*Cristoforo Colombo.’’ To make everyone feel further at home, the 
Honorable John J. O’Brien, Deputy Commissioner of Commerce, ex- 
tended the welcome of the Mayor of New York. 

Many of the special functions which the Arrangements Committee 
had planned were participated in and greatly enjoyed. A special word 
of thanks is due Mr. J. F. Cunningham of the Greyhound Lines, who 
accompanied the ladies on the tour of the Italian Liner, for making the 
occasion a delightful experience. 

President Pinkney opened the forum session of the Annual Meeting 
with the following remarks: 
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President Pinkney’s Remarks 


Ladies and Gentlemen, we are met here this morning at a time 
when critical issues involve the institution before which we practice, the 
members of our Association and our Association itself. Drastic changes 
have recently been recommended in the powers, functions and jurisdic- 
tion of the Interstate Commerce Commission, changes which may or may 
not be found to be in the public interest. These proposed changes de- 
mand careful thought and consideration. I refer particularly to the 
reports which propose removing from the Commission its control over 
its eyes and ears, its Examiners; the transfer of some of or its judicial 
function to the judicial branch of the Government, to prescribe uniform 
rules and procedures for all agencies which, in my opinion, would in 
many respects make more difficult the resolution of the questions com- 
ing before the Commission. Then we have, of course, the recently issued 
Cabinet Committee Report which impinges upon the Commission’s juris- 
diction. In so far as that Cabinet Committee report is concerned, it 
seems to me that that battle must be fought out between us in our pro- 
fessional capacities as adversaries, as it deals in major part with inter- 
carrier relations and competitive factors. 

Our members too face a challenge. This year we see the culmination 
of many efforts to eliminate the non-lawyer from participation, except 
as a witness in Commission proceedings. This threat to those of you 
who are not lawyers can only be met by demonstrating to those who will 
make the decision that we observe rigid standards of conduct, high 
standards of technical skill, knowledge and ability, and that we demand 
rigid qualifications otherwise, all to the end that we can prove there 
is justification in the case of our lay member practitioners for repre- 
sentation by them of clients in the highly complex and technical field of 
transportation regulation. This threat, gentlemen, cannot be met by 
arguments that the average lawyer is not competent, or by arguments 
that an educational background for practitioners is not necessary. 
Many, many years ago the Bar raised its standards high. We must do 
likewise, or we will see the ancient and almost universal rule against 
lay representation applied to all of our members. Let me set the record 
straight at this point on the attitude of those of our Association who are 
lawyers. I have never seen a more valiant fight fought than that.which 
has been fought this year by lawyer members of your Association, and 
lawyer members and lawyer former members of the Interstate Commerce 
Commission in their attempts to convince those in positions of authority, 
or power, otherwise, that you lay practitioners should be permitted to 
continue to practice before the Commission. I refer especially to men 
like John Turney, Commissioner Aitchison, and Commissioner Cross, 
and many, many others. In years gone by the same thing has been true. 

Our Association also faces a challenge. Many of our Chapters are 
lagging, but many of them, of course, are doing fine work. Many of our 
members fail to face up to their responsibilities and fail to support the 
Association. We are established not as a business-getting organization 
or a Guild, but as a group to increase the breadth and knowledge of 
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our members and, and I should have said this first, to preserve and 
strengthen the high standards, practices and effectiveness of the Inter- 
state Commerce Commission. Let us meet our responsibilities. 

During the next two days we shall be dealing with some of the 
challenges I have mentioned. Some of the great problems, such as those 
I have mentioned posed by the Cabinet Committee Report, which is so 
highly controversial as between carriers, we cannot possibly effectively 
debate as a group of practitioners representing all modes of transpor- 
tation and their users, but we certainly can and should attempt to try 
to resolve those other problems of common concern to all of us. By that 
I mean strengthening and protecting the Commission’s rules, procedures 
and practices, and improving the quality of our own performance as 
practitioners. 

Finally, let me add a personal note. This has been an interesting 
year and a busy one. I appreciate the honor you have done me to let 
me serve as your President. I have profited greatly by the experience. 
I have particularly enjoyed the close association with so many of you 
and with the outstanding men you have on your Executive Committee, 
who have worked both long and hard on the perplexing problems of this 
Association. Particularly have I been grateful to Sarah McDonough 
for her wise counsel and the tremendous effort she and her staff have 
made this year, as in years gone by, to uphold the interest of and to 
maintain the high standards of this Association. As I have said, it is 
fine to see so many of you here. I know that you join me in looking 
forward to an outstanding program, and that you join me in thanking 
our distinguished guests from the Commission for being with us here. 

I would like to take this time now to speak for just a moment on a 
practical problem of the Association. I am not going to make an attempt 
to usurp Mr. LaRoe’s office as Treasurer, but I would like to mention 
that we, while not facing any financial crisis, do have serious financial 
problems. That has led us to create a problem, I know, for many of 
you. This convention, with prices being what they are this year, is 
costing the Association a considerable amount of money. We do not 
break even on these things. In an effort to try to put this on as near a 
paying basis as possible, we, for the first time, devised this registration 
system. Perhaps we did not plan wisely, because I know it has caused 
a great many of you a good deal of trouble, those of you who find it 
impossible to attend all of the functions. I do wish, however, to 
point out to you that it is necessary for our members to support this As- 
sociation financially. You pay your annual dues, for which I think you 
will recognize that you get value received, plus. We cannot from our 
dues meet the obligations that are imposed on the Association, of course. 
It is necessary for publications to be issued, entailing work on the part 
of the men who have to prepare them. It is my present intention to 
recommend to the Executive Committee next year that instead of this 
blanket $25.00 registration, which complicates the matter, that we 
have a flat registration fee and the sale of individual tickets to the 
individual functions. It might have been wiser had we done that this 
year, but we did not. So I call upon you, gentlemen, to bear in mind 
that the Association needs your support, and on these registrations I 
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hope that you will understand why we have made the rules we have this 
year, and why we found it necessary to stick to them. 

At this time it is my pleasure to introduce Mr. John R. Turney who 
will preside over the session which will take place this morning and 
which will continue this afternoon after the luncheon. 


FORUM ON I. C. C. PRACTICE AND PROCEDURE 


Chairman Turney: The question before the house today, and as our 
President has said, is your question and you will be expected to par- 
ticipate. We will be disappointed if you do not live up to those expec- 
tations, and participate vigorously in the discussion. The question pri- 
marily is on the Interstate Commerce Commission practice and 
procedure. We have with us seven gentlemen who will lead off and 
discuss some particular phase of that subject. There is no purpose at 
this meeting to discuss in detail particular proposed rules, or particular 
changes, although no holds are barred. Anybody who wants to ‘‘cuss 
or discuss’’ any proposal is at perfect liberty to do so, provided he can 
do it in two minutes. 

The Interstate Commerce Commission was the first and the greatest 
of the administrative agencies. For a number of decades it has been 
a model of efficiency. Its record has never had the slightest taint. Many 
of the other regulatory agencies, not only of our Federal Government 
but of our State Governments, have followed its practices and methods. 
Perhaps the success was too great. First, in 1920, its powers and its 
duties were greatly expanded. Then again, during the thirties and 
forties, they were further expanded and intensified. But while their 
jurisdiction, the number of proceedings, the seriousness of the questions 
which came before the Commission increased and intensified, their per- 
sonnel did not. As a matter of fact, I think they have less now than 
they had in 1929; but certainly not more. 

The Commission, as well as a number of the other administrative 
agencies, have slowed down in so far as the end product is concerned; 
or at least that is the accusation. We have from every side the phe- 
nomenon of an accusation against the administrative agencies that they 
are too slow, that they do not produce, that they do not decide quickly, 
and that justice delayed is justice denied. One of the ways in which 
the proceedings before the Commission might be speeded up would be 
to correct, possibly reform, the rules of the game under which the deci- 
sions are made. Those rules are not greatly different from what they 
were when the jurisdiction of the Commission was much more limited, 
when the questions were far different and when the number of proceed- 
ings was but a minor fraction of what they are today. They were also 
the product of a more leisurely way of living. As an old man, I think 
it was a better way. 

It seems to some of us, at least, that one of the ways in which the 
decisions of important litigation before the Commission can be speeded 
up, is to eliminate immaterial steps, proceedings, evidence, to reach as 
quickly as it is possible the real heart of the matter that is to be decided. 
That might be done by vitalizing and modernizing pleading. It might 
be done by providing ways and means to shorten and define quickly 
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precise issues. It might be done to simplify and reduce records, in the 
manner of proof, and it might be done by a more rigid control of the 
proceeding, the trial or hearing before the Hearing Officer. 

To begin with, the first speaker is a former President of this Asso- 
ciation. He is a man whom we all revere and respect. He is one of that 
numerous species known as a leader of the Bar. He will talk about the 
need, if any, for a thorough revision of the rules of practice and pro- 
cedure. He will talk on the subject, ‘‘They Were Good Enough for 
Father.’’ I have the pleasure to introduce Mr. Wilbur LaRoe, Jr. 

Mr. Wilbur LaRoe, Jr.: Mr. Chairman, Mr. President, fellow prac- 
titioners and friends. That was a better introduction than I got when 
I addressed a group of Methodist women in Washington. I was Chair- 
man of the Parole Board there at the time, and the Methodist lady who 
was presiding was also interested in work with prisoners. She admired 
my work, so she thought she would give me an extra nice introduction. 

She said, ‘‘ Ladies, it is not necessary for me to introduce to you the 
speaker of the evening, because as soon as I mention his name you will 
all recognize him as one of our leaders in crime.”’ 

In a recent talk before the Washington, D. C. Chapter of our Asso- 
ciation, Commissioner Tuggle said that the Commission’s Rules of Prac- 
tice are not what they should be, and that some of the work of the 
administrative agencies, including the Commission is less efficient than 
it would be if the rules were modernized. He used the word ‘‘rustiness”’ 
in describing the present rules which have been in effect many, many 
years and which, in my opinion, sorely need changing. There is always 
a danger that we older practitioners, who have developed through the 
years a real affection for the Commission, as many of us have, and who 
admire so much the enormous contribution which the Interstate Com- 
merce Commission has made toward good government in the United 
States, will always engage in praise of the Commission, in everything 
that it does. I believe in healthy criticism. Right now some of the prac- 
titioners are arguing that the Commission has been so successful that 
its rules of practice must be perfect, or at least need only minor change. 
The sad truth is, as I see it, that the Commission’s Rules of Practice 
are less modern than those of some of the other agencies, like the Civil 
Aeronautics Board, and that the work of the Commission is hampered 
and impeded by inadequate rules. There is need for a thorough-going 
revision and modernization of the Rules of Practice. The Commission 
is to be congratulated on a step which they are taking today, which Com- 
missioner Cross will explain to you, and I will not further mention at 
this time. 

Time does not permit an exhaustive discussion of the rules, but 
permit me to illustrate my point by the fact that, in a proceeding before 
the Civil Aeronautics Board, all the testimony and exhibits are prepared 
and served in advance, and when the hearing opens it is time for the 
cross-examination to begin. Recently my office tried with much success 
a noble experiment along this line in a big case involving the entire 
structure of eastbound coal rates east of Ohio. We tried the case under 
a form of modified procedure, reducing the hearings as much as pos- 
sible, with the result that all of the testimony and exhibits, and I think 
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there was a very high pile of them, were prepared in advance and served 
on the parties, so that everybody knew when the hearing opened what 
the other side’s case was. When the hearing opened, the Examiner 
said, ‘‘We are now ready for cross-examination.’’ The plan worked 
beautifully. The hearing was a great success, but I will have to admit 
that it was due largely to the cooperation of some of the high grade 
lawyers of our Association like Gutheim, Ames and Donelan and Huegel 
and others, and also Ed Kaier. They all cooperated beautifully to make 
that hearing a success. At the conclusion of the hearing, Examiner 
Barber, who conducted the hearing, asked the lawyers how the modified 
procedure had worked in this case. The unanimous feeling was that 
it had worked very well indeed. Harry Ames said that he had never 
known a case where there was so little cross-examination. 

Under the old rules, thousands of hours and thousands of dollars 
are wasted in futile cross examination. When a witness tells his story 
in writing and his opponent has the opportunity to answer him in writ- 
ing, there isn’t much room left for cross-examination because everything 
has been said. You feel that you don’t need to ask him questions on 
cross-examination because your material answering the other fellow is 
already in writing. It is my honest opinion that cross-examination is 
one of the most futile of all modern indoor sports. I was talking about 
this matter the other day with a member of the Commission who made 
this remark about the modified procedure: 


‘‘Tt may well be that we are treating modified procedure as the 
exception to the general rule, whereas it might be advisable to treat 
our usual procedure as the exception to the general rule.’’ 


That is to say, treat the long drawn-out hearings with extensive 
cross-examination as exceptions rather than as the general rule. This, 
in my opinion, is getting very close to the objective which some of us 
are driving at, because it ought to be the exception and not the rule to 
have long drawn-out hearings and long drawn-out cross examination. 
If I am not mistaken, the Bureau of Motor Carriers has gone pretty far 
in this direction. It is my understanding that over three-quarters of 
their cases now are tried under some sort of modified procedure, and 
without extensive hearings, and often without any hearing at all. 

There are other things wrong with the Commission’s procedures. 
When we have an important case before the Commission and Hearing 
Examiner Jones issues a proposed report throwing us out of court, I do 
not think it is fair that the Commission should consult with Hearing 
Examiner Jones as to the validity of our exceptions. What is more 
certain than Hearing Examiner Jones will seek to justify his report and 
show that we are all wet, and urge the Commission to ignore our excep- 
tions? I think that after a Hearing Examiner has done his done, the 
work from there on should be purely judicial and unbiased. And I have 
a confession to make at this point, too. Because when I was an Examiner 
and my reports were attacked by the parties, I sometimes went out of 
my way to contact the Commissioner in charge of the case and explain 
to him how wrong the parties were who were attacking my report. In 
other words, I was guilty of the very same thing that I am criticising 
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now. But here we run up against a shortage of manpower. A member 
of the Commission said to me the other day, almost with tears in his 
eyes, that he doesn’t like to rely on the Hearing Examiners, and would 
prefer to rely on the Examiners in his own office. But they haven’t 
read the records and the record is 2,000 pages long, and they don’t have 
time to read it. And the only man who is familiar with the extensive 
record is the Hearing Examiner. And the Commissioner feels that at 
times he is driven to seek the help of the Hearing Examiner for the 
simple reason that nobody else is qualified to help him. 

When I was with the Commission, the situation was different from 
what it is now, because there seemed to be a sort of honor to be attached 
to a Commissioner’s office. A certain amount of prestige went with being 
an Examiner attached to a Commissioner. But today it seems the Exami- 
ners want to be Hearing Examiners and they want to get out on the 
road and be independent and hear cases, with the result that I believe 
there is a centrifugal force at work today drawing the better grade of 
Examiners out of the Commissioners’ offices. I do not believe that the 
individual Commissioner today has anything like the competent help, 
at least in quantity, that he ought to have. I don’t mean to reflect on 
some of the very able men in Commissioners’ offices, but there are not 
enough of them to be able to carry the load. In one agency in Wash- 
ington the Commissioner has fifteen assistants in his office to help him 
with cases. And our Commissioners have difficulty in getting one or 
two good men to help them. 

There may be need for a Board of Review consisting of able Exami- 
ners, which the Commission can put in charge of the review work, so 
there will be unbiased review and competent review of the reports of 
Hearing Examiners and exceptions. This would tend to avoid conflicts 
in the decisions by different divisions, and it would also insure unbiased 
appraisal of exceptions. 

Most briefs that are filed in the Commission are too long. The 
Interstate Commerce Commission puts no limitation on the size of a 
brief. You can file a brief as big as Webster’s dictionary, even in a 
small case. The Civil Aeronautics Board will say to counsel, ‘‘There 
is no need in this case for a brief of more than 50 pages.’’ 

One of the ablest Commissioners we ever had, Clyde Aitchison, said 
the other day that literally the Commissioners’ eyes get worn out trying 
to read all the material that is laid before them. The amount of reading 
can be reduced by a change in the rules. The Commission’s procedure 
can be greatly improved and simplified by having the issues and the 
positions of the parties verified before the opening hearing. It seems 
to me to be simply absurd to let a party intervene in a case at the last 
minute, and even then not state what his position is. No party ought 
to be allowed to enter any hearing unless he is willing to state what his 
position is. He has no right in the hearing room unless he states his 
position. The same thing applies, and I say this with all due respect 
to our good railroad friends who are present here, to the meaningless 
answers filed by railroads. I was recently in a case where the railroads, 
as usual, denied all my allegations and asked that my complaint be dis- 
missed, causing my clients thousands of dollars to fight the case, only 
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to have two of the more important railroads announce at the hearing that 
they didn’t wish to contest one of the most important phases of the case. 

Rules of practice are not adequate which result in meaningless 
answers. 

Rules of practice cannot be a success unless they are tied in with 
rules of evidence. 

Only recently I found myself up a tree in one case, because one 
Examiner had held that the cost of production was not a proper subject 
for evidence, whereas another Examiner at the same time in another 
ease held that such evidence as to cost of production is perfectly relevant. 
It does not suffice to have adequate rules of practice if you do not know 
what rules of evidence will be applied. On this subject the Hoover 
Commission says that experience has demonstrated that without sound 
rules governing the admissibility of evidence and the establishment of 
proof, agency proceedings can become involved and cumbersome with 
consequent delay in the making of decisions and difficulty in the judicial 
review of administrative action. 

These are only a few illustrations of a generally bad situation. 
One of our ablest practitioners, John Turney, has spent many hours at 
work in an attempt to make the rules of practice modern, and he has 
prepared a comprehensive revision which all of us have got to take 
seriously. 

Just two words in closing. First a word about the Class B prac- 
titioners. I feel that the status of the Class B practitioners is very 
seriously in danger today. I don’t think that they clearly understand 
the situation and are somewhat inclined at times to blame the Association 
for their uncertain status. In fact, one of the Class B practitioners said 
to me recently, ‘‘Why don’t you guys in Washington,’’—meaning John 
Turney and me and the rest of us—‘‘clarify the status of the Class B 
practitioner?’’ Goodness Gracious, we have been fighting for the last 
15 or 20 years to protect the Class B practitioner against all kinds of 
attacks that are being made to deprive him of his status. Right now 
the attacks are more serious and more dangerous than they have been 
at any other time. We are fighting hard still to protect the status of the 
Class B practitioner. I do hope that the Class B practitioner will take 
this matter very seriously and cooperate with us in protecting the present 
situation. 

One last word in closing, and that is that I hope that whatever 
change is made in the Rules of Procedure will protect the full hearing. 
I am worried when I see attempts made to cut down seriously the right 
of a man to have a full hearing in court. A full hearing does not neces- 
sarily mean long drawn-out cross examination or long drawn-out 
hearings. 

Some of us are concerned because of the tendency of the Commission 
to curtail oral argument. Oral argument is awfully important in some 
of these more important cases. Am I far off the beam when I say that 
in oral argument you have about the only chance to present your case 
personally to the man who is to decide it? To the men who are to 
decide it? I do not believe in undue curtailment of oral argument, and 
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I believe that the great strength of the Interstate Commerce Commission 
is due, in large part, to the care which it has taken to see that everybody 
gets a full hearing. We have had through the years a very comfortable 
feeling that a full hearing would not be denied us. Thank you very much. 

Chairman Turney: Thank you, Mr. LaRoe. 

The next angle is that of the Commission. What is its response to 
the question before the house? They were good enough for father. 
Are they good enough for us? And particularly for the Commission? 

We are fortunate to have with us this morning a member of the 
Commission who, during the last two years at least, has devoted many 
hours to the consideration of Rules of Practice. He sat on the Presi- 
dent’s Conference which dealt with the question of Uniform Rules of 
Practice for all Federal agencies. He participated vigorously and effec- 
tively in that conference. He is familiar with the bills which are now 
pending in Congress to take away from the Commission the power to 
establish Rules of Practice and to put that power in a Congressional 
Committee consisting of a few Congressmen of both Houses, a Judge and 
a Lawyer and an Economist, I believe. The plan of that bill is that 
they will write these rules which will be mandatory on all administrative 
agencies, and will supersede all present rules. 

By the way, as a part of those rules, and as a part of a number 
of other suggestions, notably in the Hoover Commission Report, and also 
in the other bills designed to amend the Administrative Procedure Act, 
the Commission would be deprived of any control at all over its Hearing 
Officer. It is already reduced to almost that state, but under these bills 
they would become administrative judges. They would work out of the 
central office, and they would try a Labor Relations Board case one day, 
and something else another. They would be under the assignment of the 
Administrative Board or the Office of Administrative Procedure. 

I am speaking now of Commissioner Cross. His topic is, ‘‘Do It 
Yourself.’’ I understand that he brings to you a very important an- 
nouncement relating to an action that was taken by the Commission on 
Monday of this week. I hope also that he will touch briefly on the pro- 
posed amendments to the Administrative Procedure Act recommended 
by the Hoover Commission, which would strait jacket the rules of evi- 
dence in adjudicatory proceedings before the Commission, and also would 
probably limit to too great a degree the doctrine of official notice in 
which there lies great opportunity for the reduction of records. 

Commissioner Hugh W. Cross: Let me say that if my remarks apply 
to the topic ‘‘Do It Yourself,’’ that it is entirely coincidental and un- 
intentional on my part. I have been assigned some general topics and 
I was told to discuss the phase of that which I felt might be of interest. 

At the outset, I have been asked to make this announcement of action 
that the Commission took at its conference Monday. It has to do with 
revised rules of procedure before the Commission, and it involves a 
notice of proposed rule making. That notice was released this morning 
at 9:30 A. M. 

I think it would be most appropriate, and to the point, if I would 
highlight the notice itself because that will probably put it in fewer 
words to you than if I were to attempt to explain it. It has to do with 
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the matter of considering suggested revised Rules of Procedure, as sub- 
mitted by John R. Turney, Chairman of the Committee on Rules of 
Practice, Association of Interstate Commerce Commission Practitioners, 
which was submitted to the Commission on January 6, 1955. 

The notice sets forth in substance this matter: By notice entered on 
August 6, 1952, in ex parte 55, proposed revision of the Rules of Prac- 
tice, the Commission invited suggestions from all concerned therewith 
on revisions of its General Rules of Practice adopted July 1, 1942, as 
amended. 

In response, a large number of suggestions were received from indi- 
vidual members of the Commission, members of the Commission’s staff, 
practitioners before the Commission, including the Chairman of this 
Committee, and other individuals. These responses dealt generally with 
the phases of the present rules. 

In the notice above referred to, it was stated that if the changes 
emerging as a result of the suggested revisions were of such importance 
as to merit it, they would be made the subject of a proposed report to 
which exceptions might be filed and argument requested. 

All of the proposals, except one, were of such a nature that, in our 
considered judgment, they may be disposed of within the framework of 
the present General Rules of Practice, without the necessity of extensive 
public proceedings. The exception referred to is a proposal submitted 
by John Turney, which embraces not only a complete revision of the 
present Rules of Practice, but certain changes in the Commission’s orga- 
nization and the assignment of work. The changes contemplated in this 
proposal are of such a nature and magnitude as to warrant a separate 
proceeding for their consideration. 

Then the notice goes on to recite the ordering part, that pursuant 
to Section 4(a) of the Administrative Procedure Act, notice is given of 
the proposed cancellation of the Commission’s General Rules of Practice 
adopted July 31, 1942, as amended, and the proposed adoption of the 
revised Rules of Procedure submitted by the Chairman of the Com- 
mittee on January 6, 1955. 

The order further provides that any interested party may file on or 
before September 6, 1955 with the Commission, written statements con- 
taining data, views or arguments concerning the proposed revised rules. 
Further, that no oral hearing be held with respect to the proposed rules, 
but that if deemed necessary or advisable, the matter may be assigned 
for informal conference, at which time those interested may discuss the 
proposed revised rules with designated officials of the Commission, and 
if deemed necessary or advisable, assigned for oral argument before the 
Commission. That notice, I believe, speaks for itself and I believe copies 
have been distributed, so you can give the matter your personal attention. 

The President’s Conference on Administrative Procedure, in which 
I had the honor of participating as a member, recently submitted its 
report to the President. One of the topics emphasized therein deals 
with the form and content of agency decisions. 

As we all know, the Commission does not adhere to any set or rigid 
form for its reports. This has come about because of the great variety 
of subjects covered by our reports and the variations in the importance, 
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scope, and complexity of the cases the Commission is called upon to 
decide, and the increasing resort to modified procedure. 

In view of the necessarily great differences in reports under the 
various sections of Parts I, II, III and IV of the Interstate Commerce 
Act, and of various other Acts having to do with widely different subject 
matters relating to transportation, it seems obvious that no one form 
could be prescribed for all such different types of reports. Obviously in 
all cases, clarity and a maximum degree of uniformity should be pre- 
dominant qualities in the format of reports. Reports should attain that 
clarity which will enable the courts, as non-experts upon the technical 
subject of transportation, to understand their meaning. The audience 
to which a report is addressed should not be deemed to be the parties in 
the Commission’s proceeding having intimate familiarity with the facts 
and background of the case, nor the esoteric circle of practitioners and 
transportation experts, but the reviewing judicial bodies which are called 
upon only occasionally to delve into the knotty problems involved in the 
determination of the validity of a report and order of this Commission. 
Charged by law with the duty of reviewing orders of the Commission, 
the courts need to know what it is that the Commission has really deter- 
mined in order that they may know what to review. The ideal is perhaps 
suggested in Justice Cardozo’s decision in the Mississippi Valley Barge 
Company v. U. 8., in 292 U. 8. 282, sustaining the Commission’s order 
in 195 I. C. C. 127, where he said: 


‘‘In this instance the care and patience with which the Com- 
mission fulfilled its appointed task are plain even to the casual 
reader, upon the face of its report.’’ 


One of the topics of the Report of the Conference on Administrative 
Procedure to the President deals with the form and content of the deci- 
sions and suggests that every decision, whether recommended, initial, 
tentative, or final, shall contain in the following order, (1) a correct 
caption of the proceedings; (2) description of the nature and status of 
the decisions; (3) separately identified head notes of the several points 
decided; (4) designation of all parties and counsel to the proceeding; 
(5) a concise statement of the nature and background of the proceeding ; 
(6) a concise statement of the facts, but without recitation of the evi- 
dence; (7) a concise definition of the issues to be decided; (8) in sepa- 
rately identified paragraphs (which will correspond to the appropriate 
headnotes), a concise discussion of each issue, the principles involved and 
the determination made thereof with reasons and precedents relied upon 
to support the same; (9) a statement of the rule, order, sanction or 
relief of the denial thereof to be made in accordance with the decision. 

Our reports contain most of the matters listed, although not in the 
order recommended by the Conference. We correctly caption the pro- 
ceeding, described in a syllabus, generally in a skeletonic manner, the 
nature of the decision, designate counsel to the proceedings in the list 
of the appearances, give a statement of the nature and background of 
the action, a recitation of the facts and the issues to be decided, and the 
conclusions and findings. 
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We do not include in our reports separately identified headnotes 
of the several points decided. For years we have considered some im- 
provement in our present form of headnotes. We do not consider it 
practicable for the examiners themselves to draft headnotes, of the 
several points decided. If they did, there would be little uniformity. 
The drafting of headnotes requires special experience and skill. A 
uniform system of headnotes of the several points decided is desirable 
so that the headnotes of the separate reports could later be gathered 
and published under the topics covered. 

I understand that several years ago the Commission experimented 
with a draft of a report which contained headnotes of the various points 
decided. The Commission had no difficulty in arriving at a decision in 
the case or in adopting the text of the report, but differences of opinion 
arose among the Commissioners whether the headnotes correctly re- 
flected the points decided. It was found that a much greater amount 
of time was spent in considering the text of the headnotes than in arriv- 
ing at the decision and approving the text of the report. Accordingly 
the Commission decided to eliminate the proposed style of headnote. 
It does not appear practicable, therefore, for the Commission to approve 
headnotes at the time the text of a report is approved. The Courts al- 
most uniformly issue their reports and decisions as soon as the case is 
decided and the preparation of headnotes is deferred until later. 

The Commission’s staff prepares the Indexed digest to the bound 
volumes of its reports and keeps up to date the Interstate Commerce Acts 
Annotated. The consideration of the Commission should be given to 
including in the printed copies of the Commission’s reports as head- 
notes the material now contained in the Indexed Digest or the Interstate 
Commerce Acts Annotated or possibly a combination of both. These 
headnotes would be prepared between the time the mimeographed copy 
of a report is released and the time it is sent to the Government Printing 
Office for printing. It must be remembered that the Courts seldom pre- 
pare headnotes themselves and are not responsible for their texts. Any 
headnotes which may appear in the bound volumes would be understood 
to have been prepared by the Commission’s staff without Commission 
approval as to text. 

The Courts, as you know, have criticised agency reports because they 
contain a narrative recitation of what occurred at the hearing rather 
than definite findings of fact. Some of our reports have been criticised 
by the Courts in this respect and we strive to avoid such criticism and 
will continue to seek to avoid a mere recitation of the evidence in favor 
of definite findings. Consideration is being given to the recommendation 
of the Conference that the reports of the agency be divided into sepa- 
rately identified paragraphs containing a concise discussion of each issue, 
the principles involved, and the determination made thereof with the 
reasons and precedents relied upon to support the determination. 

I have one other topic, gentlemen, that is not too closely related to 
uniformity in format of reports, but I was asked to bring it into this 
forum. 

The Task Force on Legal Services and Procedure of the Hoover 
Commission has recommended the transfer of judicial functions such as 
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the award of reparation or damages, and the issuance of cease and 
desist orders of administrative agencies to the courts wherever possible.* 
In those instances where such transfers may not readily be assigned to 
existing Courts of general jurisdiction, the Task Force proposes that 
they be placed in a new tribunal of special jurisdiction to be designated 
as an ‘‘ Administrative court of the United States’’ to serve as a trial 
court with jurisdiction, among other things, in the trade regulation field 
with respect to certain powers now vested in the Interstate Commerce 
Commission and other regulatory bodies. It has made specific recom- 
mendations for divesting the Interstate Commerce Commission and the 
Secretary of Agriculture of authority to enter orders for reparations 
and damages, and suggests that additional study be made of this prob- 
lem and that further efforts be made to remove typically judicial func- 
tions from the control of the Executive Branch. The Interstate Com- 
merce Commission is within the category of the executive branch. 

Although the Task Force does not recommend that this new court 
be given general jurisdiction over all quasi-judicial action, it has ex- 
pressed the view that in certain fields of administrative activity the deter- 
mining process has acquired a characteristically judicial aspect, and that 
the applicable law has by statute or by case to case development become 
well defined in content. 

Under the jurisdiction of this new court there would be set up a 
new office headed by a Chief Hearing Commissioner to be appointed by 
the President, by and with the advice and consent of the Senate. He 
would be responsible for the appointment of hearing officers to handle 
all quasi judicial functions for administrative agencies. These officers 
would be subject to his assignment and recall as the interests of the 
administrative agencies require, but they are to be assigned in semi- 
permanent status to various agencies in order that advantage can be 
taken of the special skills required in conducting certain types of hear- 
ings. The office of the Chief Hearing Commissioner would be charged 
with the conduct of all hearings in proceedings for the various executive 
departments and independent agencies. At present these regulatory 
bodies employ approximately 280 hearing examiners who under the 
proposed plan would be designated as Hearing Commissioners. Of the 
280 Examiners, about 37% are with the Interstate Commerce Commis- 
sion. All hearing commissioners would be empowered to prepare and 
file initial decisions. Such decisions, unless appealed by the parties or 
reviewed by the agency, would become final and constitute the decision 
of the agency. These proposals are couched in such language that I 
have been unable to discern just where the Commission’s authority would 
stop or where the administrative court’s jurisdiction would attach. 

Of course, my primary consideration is the effect of these proposed 
changes on the Interstate Commerce Commission. The function of our 
Commission, as you know, is not to decide a multitude of unrelated 
private controversies. The Commission is an active moving force in 


1 Agriculture Dept., Civ. Ser. Comm., CAB, FMB (Commerce), FCC, FPC, 
FTC, Soc. Sec., Food & Drug, Bur. of Ind. Aff. (Interior), Bur. of Land Management 
(Interior), I. C. C., Labor Dept., NLRB, P. O. Dept., SEC, Alcohol Tax Unit 
(Treasury), Coast Guard (Treasury), Vet. Ed. App. Bd. 
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bringing about an aaequate, efficient transportation system capable of 
supplying the needs of commerce of the United States, of the Postal 
Service, and of the National Defense. The national transportation policy 
states that the Interstate Commerce Act shall be interpreted and ad- 
ministered with a view to attaining these results. This requires the 
development and the following of consistent and unified policies such 
as can be accomplished only by a single authority. I find it difficult to 
convince myself that the promoters of such radical changes in this im- 
portant field of administrative law realized the policy aspect of the 
functions of the Interstate Commerce Commission and other independent 
agencies, and assumed that the functions of all such agencies are merely 
to decide private controversies. 

In considering such drastic changes as the Task Force now pro- 
poses we should keep before us one characteristic that differentiates a 
court and an administrative tribunal; namely, a court deals only with 
cases brought to it and generally considers only such evidence as the 
parties see fit to place before it while the administrative tribunal com- 
monly is given an Act and in effect is told to make it work. As you 
know the doctrines of stare decisis and res adjudicata have little appli- 
cation before the Commission. Questions coming before us are not of a 
character that the decision in one case is necessarily controlling in all 
similar cases. The Commission’s decisions can hardly be said to have 
the effect of an estoppel, nor is there the same reason for applying the 
maximum stare decisis which exists in Courts of law. In fact to do so 
would serve as brakes upon the wheels that generate transportation 
progress. 

The momentum of many of the recent proposals for drastic changes 
in the time honored procedures of our Commission and similar procedures 
of other independent regulatory bodies causes me to wonder whether 
those vitally concerned with the future of transportation in this great 
country of ours really appreciate the far reaching effects of such proposal 
on this important segment of our national economy. 

My wonderment almost impels me to conclude that the motives of 
those who seek mutative changes in the concepts of regulation emanate 
either from a lack of understanding or a desire for professional gain. 
Here let me stress that the Commission is not unmindful of the fact that 
changes in our procedures are from time to time made necessary in 
order to cope with the everchanging conditions in the field of transpor- 
tation. These changes, however, should be brought about through well 
considered plans and not by a complete overthrow of those principles of 
regulation which have over a period of nearly 70 years proved to be of 
such merit that they have been used as a pattern in the formulation of 
other regulatory bodies and the development of administrative law. 

Chairman Turney: Thank you, Commissioner Cross. The next 
panelist is a man I think all of us know. Up until last Fall he was in 
charge of the postponement and extension department of Part I. I 
understand that recently that department, as well as the comparable de- 
partment under Part II, was abolished. He is fair, meticulous and 
broadminded. He has had a wealth of experience with the Commission. 
The Commissioners and the public and practitioners particularly are 
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fortunate that he is our new Secretary. Some years ago he had occasion 
to analyze with his usual thoroughness an experiment made by Congress 
with respect to the Federal Communications Commission of incorporat- 
ing by statute rules of practice and procedure. 

We will now hear from Secretary McCoy, who will tell us the cause, 
the result and the effect of what happens when we let Congress do it 
instead of doing it ourselves. 

Mr. Harold D. McCoy: This may be in a believe it or not category, 
but this is the first occasion since I entered Government service 36 years 
ago that I have ever been called upon to speak on Commission matters 
in a public gathering. First off, I would like to say to the Chairman 
that, though not meriting his complimentary remarks, I can’t help but 
be appreciative of the good will which prompted him. 

He mentioned that a few years ago an article was written by me 
with respect to amendments to the Federal Communications Act of 1952. 
Don’t worry that I am going to read that article to you. There will just 
be some of its highlights. I will avoid the documentary references be- 
cause they may be found in the article itself which appears in the October 
1952 edition of the Practitioners Journal, beginning on page 8. 

First I quote from the report of one of the legislative committees 
with respect to the scope of that legislation: 


‘‘The legislation deals solely with the structure of the Federal 
Communications Commission and its administrative and appellate 
procedure. The entire field long has been the subject of severe 
criticism by special and select investigating committees of Con- 
gress.’”’ 


You will recall that, in 1943, 1945, and again in 1947, there were 
investigations of the functioning of the Federal Communications Com- 
mission. As a matter of fact, some of the functioning of that Commis- 
sion had something to do with the enactment in 1946 of the Administra- 
tive Procedure Act. As will come out subsequently here, the objection- 
able situations apparently were not adequately corrected, and later 
legislation was necessary. 

Now we shall proceed to some of the individual parts of that 1952 
statute. Here again I am quoting from one of the committees: 


‘‘The most important subsection of the Committee’s opinion 
of the entire bill is that it would reorganize the Commission into a 
functional organization. To make clear what the effect of the sub- 
section would be, it should be explained that the Commission now 
is organized into three’’—and I emphasize that—‘‘ principal bureaus, 
engineering, accounting and legal. It also has, of course, other 
subsidiary sections.”’ 


Then they go on to say: 


‘‘Whether or not that existing system is responsible, the fact 
remains that the Commission’s backlog of cases has continued to 
mount.’’ 
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Therefore, Congress proceeded by statute to make it mandatory upon 
the Federal Communications Commission to enlarge its number of 
bureaus and to have each one of its bureaus set up in a way that would 
have an engineering staff, a legal staff and an accounting staff. This is 
a rather curious thing, for when Congress was considering the question 
of trying to speed up the decisional process in the Federal Communica- 
tions Commission, Congress found that Commission had too few bureaus 
and wanted to make more. When the so-called Wolf Report in connec- 
tion with the Interstate Commerce Commission came along one of the 
avowed purposes being to speed up the decisional process, they found 
too many bureaus and wanted to have fewer. The Federal Communi- 
cations Commission at the present time, with its reorganization com- 
pleted, has twelve bureaus and offices. The Interstate Commerce Com- 
mission at. the present time, by coincidence, has the same number of 
offices and bureaus, but the I. C. C. is still under mandate from the Wolf 
Report to make a still lesser number, despite the fact that the Federal 
Communications Commission has one-third less employees than the Inter- 
state Commerce Commission ; I might mention that the present completed 
organization of the Federal Communications Commission, namely, the 
twelve bureaus and offices, was recommended by a management com- 
pany, and it is understood such setup has the blessing of Congress. In 
passing, I just mention that curious comparative situation. 

Now to turn to the matter of a new review staff which was required 
by the 1952 law. By statute it is directed that the Federal Communi- 
cations Commission establish a special staff of employees, in the Act re- 
ferred to as a review staff, to consist of such legal, engineering, account- 
ing and other personnel as the Commission deems necessary. 

And the statute goes on to provide that such review staff shall have 
no duties or functions other than to assist the Commission in cases of 
adjudication. Note it is adjudication, which is to be distinguished from 
rule making. 

It is interesting to see the Committee comments as to why it was 
deemed necessary to have a statutory provision of the kind just de- 
scribed. This is what the Committee report said: 


‘*Its purpose is clear. It is to separate with finality the prose- 
eutory and judicial functions of the Commission so that the same 
individual who prosecutes the case in behalf of the Commission be- 
fore a Hearing Commissioner, shall not later be found preparing 
the final decision, or advising Commissioners or the Commission as 
to the final decision.”’ 


I eall attention to the emphasis which Congress placed on the evil 
of the then-existing situation which permitted of personnel who have a 
prosecutory or judicial function participating in the final decision. 

There are fundamental differences between the way the Federal 
Communications Commission thus functioned, and the way the Inter- 
state Commerce Commission now and traditionally has functioned. From 
the start, the Federal Communications Commission has had attorneys 
assigned to a case in a sort of people’s-counsel capacity. They take what- 
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ever position the attorney sees fit to take, and frequently it partakes of a 
prosecutory nature. Prior to hearing they have investigated everything 
adverse about the particular applicant, and that is brought out in the 
course of the hearing. Later those same attorneys participate in the final 
decision. Let me say in contrast, that the Interstate Commerce Commis- 
sion does not use the people’s-counsel expedient except on rare occasions. 
In that connection the figure was reduced to statistics a few years ago— 
Commissioner Aitchison will remember it, because it was done for him. 
The proportion of cases to the total number heard in which the Commis- 
sion had a counsel present in a prosecutory capacity it was found to be 
a minor fraction of one per cent and in none of those cases did or does 
the attorney participate in the final decision. 

Consequently there was not and is not present in the Commission’s 
practice the evil which existed in the Federal Communications Commis- 
sion, and which likewise existed in some other Federal agencies. Indeed, 
it was the presence of that evil in agencies other than the Interstate 
Commerce Commission which had a lot to do with enactment of the Ad- 
ministrative Procedure Act in 1946. That law, among other things, re- 
quired a separation of functions. But in 1952, according to the commit- 
tee report, the Federal Communications Commission had not been observ- 
ing the required separation, so Congress found it necessary further to 
tighten those particular statutory provisions. That situation should be 
borne in mind in construing the general tenor of the 1952 legislation 
here in question. 

I might say one other thing about this statutory provision relating 
to review staff in the Federal Communications Commission. It relates 
only to adjudication, which makes it obvious Congress had no solicitude 
with respect to rule making cases. Most of the folks here are concerned 
with the rule making category. By a wide margin the proportion of 
cases handled by the Bureau of Formal Cases, for instance, falls in the 
rule making category. 

There is another provision that is interesting in the 1952 amend- 
ments. This is the provision with respect to the delegation to boards. 
Congress made it possible to create a one-man employee board. In that 
respect, curiously enough, it is a more liberal statutory provision than 
is to be found in the Interstate Commerce Act. Under Section 17 of the 
Interstate Commerce Act you will recall a minimum number of three 
employees is required in order to constitute a board. The matter of 
whether there should be a reduction in that number was, I understand, 
debated at one of these conventions a few years ago. 

I turn now to the question of time limitations in the decisional 
process imposed by statute in the 1952 amendments. They provide that 
a proceeding which is not the subject of hearing, if it is not decided 
within three months from the date that the application is filed, a report 
must be made to Congress explaining the reasons. If an orally-heard 
ease is not decided within six months from the date the hearing closes, 
likewise there must be an explanation made to Congress. It was ex- 
pected those requirements would speed up the decisional process. Per- 
haps that has been true to a certain extent, but there are some interesting 
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developments which have happened since. In actual practice the Fed- 
eral Communications Commission once a month sends up to each member 
of the Interstate and Foreign Commerce Committee of the Senate and 
the House, a mimeographed report which lists the cases which fall in the 
categories mentioned. I have here the last report which is understood 
to be typical, and an average report. It is 43 pages long and represents 
approximately 500 cases. 

I would like, in this connection to read from the same report that 
Commissioner Cross referred to a moment ago from the Hoover Commis- 
sion on Legal Services and Procedures. This is from page 63, and it 
says that delays in final decisions in certain cases before the Federal 
Communications Commission and the Civil Aeronautics Board are such 
as to require, in the opinion of the Task Force, investigation by the 
Congress. Mind you, that is a recommendation for a Congressional in- 
vestigation, yet the Congress so far as the F. C. C. is concerned, has been 
advised monthly since 1952 of whatever delays there have been, identi- 
fying the cases and reasons for delay. In point of fact, it appears that 
few Congressional inquiries have been made respecting the cases listed 
in the monthly reports, but it does appear that for appropriation pur- 
poses the monthly reports serve a useful purpose before the Budget 
Bureau and before Congress. 

Before I forget it, did you notice in the excerpt I just read from 
the Hoover Commission report that they were also complaining of the 
delays in the Civil Aeronautics Board? That Board has many of the 
type of rules advocated by those who would have a uniform system of 
rules of practice for all agencies. 

The avowed purpose, among others, of such rule is to speed up the 
decisional process, but still we have the Hoover Commission commenting 
here in a public document of delays in decisions in an agency claimed by 
some to have model rules. I just mention that in passing. It may be 
that one who has been in Government service for 36 years gets cynical 
after a while about the extraordinary claims made for procedural cure- 
alls advocated from time to time. 


Another provision that was inserted in the 1952 Federal Communica- 
tions Commission amendments was a requirement that, in order to par- 
ticipate in a hearing, one must intervene not less than ten days prior to 
hearing. That makes it possible to identify all parties before going to 
the hearing. There is no element of surprise. I have heard the merits 
of that argued pro and con. It might work well in some of our cases, 
and in some of our cases not; but at least it is interesting that it is a 
mandatory requirement over there in the Federal Communications Com- 
mission, and apparently it works well. 


I turn next to a provision in the 1952 statute with respect to petitions 
for rehearing, namely, the petition must be filed within 30 days, and 
filing of a petition for rehearing is not a condition precedent to judicial 
review. That differs, of course, from the Interstate Commerce Act, 
Section 17, which, in the case of a division decision, requires resort to the 
entire Commission before judicial review. There also are some interest- 
ing provisions written right into the 1952 statute with respect to the 
nature of petitions for reconsideration and rehearing, namely: 
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‘‘Rehearing shall be governed by such rules as the Commission 
may establish, except that no evidence other than newly discovered 
evidence, evidence which has become available only since the original 
taking of evidence, or evidence which the Commission believes 
should be taken in the original proceeding shall be taken on re- 
hearing.’”’ 


Those, of course, are tighter provisions than are to be found in the Rule 
101 of the Interstate Commerce Commission’s Rules of Practice. The 
reaction you get in talking with Federal Communications Commission 
practitioners is pro and con on the effect of that particular provision in 
their statute. 

The next section concerns amendments to the Administrative pro- 
cedure Act. I have already referred to the fact that despite the manda- 
tory provisions of section 5 of the Administrative Procedure Act, which 
section deals with separation of functions, the situation was not ade- 
quately corrected. That is to say, abuses apparently continued in the 
Federal Communications Commission up to 1952, six years after the 
Administrative Procedure Act was adopted, and this caused Congress to 
write in more stringent statutory provisions. They are tighter than 
are to be found in Section 5 of the Administrative Procedure Act. 

There is a curious provision which was written in at that same time, 
that is, to prohibit an individual Commissioner from hearing a proceed- 
ing. This is what the committee report said: 


‘‘This is important because it is impossible for the Commission 
to review the preliminary or intermediate report of one of its 
members with the same degree of objectivity or fairness with which 
it reviews the report of an Examiner.’’ 


There is another provision about oral argument, a provision which 
makes oral argument mandatory upon request. As you know, under the 
Interstate Commerce Commission practice, the granting of an oral argu- 
ment is discretionary. We made a statistical study in the Bureau of 
Formal Cases within the last few months, to see what proportion of the 
eases oral argument was requested, and granted, the study extending 
over a period of a year. The results show that in only 45% of the cases 
where it was requested was oral argument granted. The discretion, as 
you know, resided with the Commission. Frequently where a case is 
of a wholly routine type and covered by a precedent, the Commission has 
not seen fit to-grant oral argument. As a matter of fact, until this 
reduction in the amount of oral arguments was made here a few years 
ago, a large amount of Commission’s time during any given month 
was spent in hearing oral arguments. 

There is one other thing I want to call attention to in connection 
with the incorporation of these statutory provisions into the rules of the 
Federal Communications Commission. As you will see, procedurewise 
they are not too extensive, although they are of substantial importance. 
I do want to call attention to the volume wordwise of the rules of prac- 
tice of the Federal Communications Commission. The text easily is 
four times as much as that of the Interstate Commerce Commission. 
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Their rules go into great detail with respect to many aspects of the 
practice. That brings about certain results. The last clear printing of 
the rules of the Federal Communications Commission—I have a copy 
here—is dated December 29, 1949. That was a complete set of rules as 
printed at that time in the type of the Federal Register, in fine type. 
Since that time, because of this great detail in the spelling out of every- 
thing, there have been a large number of amendments. Recently I 
inquired and the box score was 73. Yesterday I checked and was told 
there are now 75 amendments to the rules. 

I tried to get a set of these rules and this [indicating] is the best 
that I could do. First there is the basic document. Second is a collection, 
admittedly incomplete, of the amendments, they being more extensive 
than the basic document. If you want to ascertain the meaning of a 
given rule of practice in the Federal Communications Commission, there 
are only a few offices over there where you can really find out, that is, 
where they have a complete file of the rules. They have developed some 
experts there who can understand these long rules. 

I have been with the Interstate Commerce Commission a long time, 
and take pride in the fact that I have been associated with it. Our rules 
of practice are comprised in this document, and the amendments are in 
this document. That is the whole story and results in certain practical 
advantages. Anyone having those two documents quickly can look and 
see what the rule is on a given situation. That is in contrast to the 
situation at the Federal Communications Commission where the great 
detail of their rules creates a new and formidable problem. One person 
summed up that situation by stating: when you prescribe both the 
diameter and the color of the polka dot on the tie of the man who 
receives the docket, you are inviting constant trouble. 

I would like to throw out a caution. Whenever you expand any 
fundamental document to a great extent, you are going to have inevitable 
amendments that are necessary in order to take care of situations which 
could not be anticipated. That makes for complexity and confusion. 
Consequently no extensive revision should be undertaken save for com- 
pelling reasons. 

I have already talked too long. However, there is one other point 
I was going to bring up, but it may come out in the discussion. 

Chairman Turney: Please go ahead. 

Mr. McCoy: It was in connection with this 1952 issuance of pro- 
posed changes in rules of practice, the invitation which was issued by 
the Interstate Commerce Commission to submit recommendations for 
changes. I think you would be interested in the box score on what kind 
of results that drew. From the Association of Interstate Commerce Com- 
mission Practitioners, 61 submissions came in. Those have been summa- 
rized by Mr. Wagner in a mimeographed document, which is available. 
There came to the Commission, apart from the Association submission, 
recommendations from 22 practitioners. That made a total of 83 from 
practitioners. Within the Commission itself, there was likewise an invita- 
tion to submit proposed changes. There came recommendations from 37 
employees. That makes a grand total of 120 persons responded to the 
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invitation in writing. Of the practitioners, those who recommended new 
rules numbered 22. Among the employees recommending new rules 
were 5, or a total of 27. All the rest of the recommendations were for 
changes in policy of one kind or another or for changes in existing rules. 
Let us further analyze those figures. We have since 1929 
admitted to practice before the Interstate Commerce Commission ap- 
proximately 24,000 people. Over 1000 of them are known to be dead. 
If you add to the surviving number of practitioners the employees with- 
in the Commission, you come up with an approximate grand total of 
24,000. Of that number, 120 saw something the matter with the present 
rules. I should explain however, that there were 7 submissions—6 sub- 
missions that said they had no suggestions to offer, and in addition the 
Chicago Chapter of the Interstate Commerce Commission Practitioners 
reported officially they had no changes to recommend. They are in- 
cluded in this 120 who in writing responded, who recommended changes. 
Mathematically that figures out to 4% of 1% of those who were concerned, 
who saw fit to make recommendations for changes in the Commission’s 
rules. I am not here saying that the rules should not be changed. I 
have several changes myself that I will want to recommend. But so far 
as concerns a general overhaul of the rules, and putting them on a greatly 
expanded basis, I think you gentlemen ought to think twice—9914% of 
those interested saw fit to make no objection. 

Here in this Hoover Commission Report that Commissioner Cross 
referred to, they are making procedural recommendations, and recom- 
mendations which related to the Interstate Commerce Commission and all 
agencies. Now, who are the members in that Hoover Commission Task 
Force? They are listed beginning on page 113. There are 16 names that 
appear there. I had them checked against our practitioner list, and 
found 4 of the 16 were members of the Interstate Commerce Commission 
Bar. They were admitted several years ago. One of them is since a 
university president. Another is a Judge. Respecting the two others I 
could not find any evidence of recent activity in Commission cases. 
Consequently, you have a group of folks who are just not familiar with 
the Interstate Commerce Commission practice, trying to tell you gentle- 
men how the Interstate Commerce Commission should be run, how your 
practice should be run. It seems to me that, rather than to stand by 
and be stampeded into the adoption of some expanded rules that might 
appeal to the zealots and these professional changers of everything, that 
it would be well for the Interstate Commerce Commission and this body 
of practitioners to stand up and make it clear they are not going to sit 
by idly while fundamental matters of concern to the Interstate Com- 
merce Commission are thrown into these arbitrary patterns. Commis- 
sioner Cross in his address here in New York City before the local Bar 
Association on March 17th, very courageously attacked some of those 
things that are found in that report. Before such an audience it was 
not a popular speech, and he is to be congratulated for his courage in 
attacking that situation, as he has here again today. I want further to 
suggest that when these bills come up in Congress, as they have come up 
and as they have passed one House at least, to prescribe uniform rules of 
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practice, that the Practitioners should be in there slugging so as to avoid 
the fate of having something rammed down their throats which never 
should have been enacted. 

Chairman Turney: We thank you very much, Mr. McCoy, for that 
most interesting talk. You have graduated from the freshman class. 

President Pinkney: Before we recess for lunch, I have just a few 
things to say. We have a few minutes to recognize a few special guests 
who are here. 

At this time I note Dr. Splawn, former Commissioner Splawn. We 
are delighted to have you with us, sir. 

There is Commissioner Patterson. I noticed Commissioner Patterson 
here a while ago. We are delighted to have you, sir. 

Another gentleman has been mentioned, Commissioner Aitchison, 
but we are going to present him later and recognize him at a later hour 
when he appears before us, and make a very interesting report which 
he has prepared. We have other distinguished guests, but they, too, will 
be on the program, and if I miss any, I am sorry. 

That concludes the morning session. We will resume at 2:30 P. M., 
this afternoon, in the same place. 





GROUP LUNCHEON—GRAND BALL ROOM 


Mr. William C. Mitchell, Milton P. Bauman Associates, Chairman 
of the Metropolitan New York Chapter, presided at the Group Luncheon, 
held in the Grand Ball Room at 12.30 P. M., May 5. 

The Honorable Kenneth H. Tuggle, member of the Interstate Com- 
merce Commission, the guest speaker, was introduced to the large group 
of members and guests in attendance by Toastmaster Harry J. Carroll, 
Director of Traffic, The Goodyear Tire & Rubber Company, Akron, Ohio. 
Commissioner Tuggle’s thought provoking address, ‘‘Are Our National 
Transportation Policy Laws Outmoded?’’ was published in the May, 
1955, Journal at page 781. 





THURSDAY AFTERNOON SESSION—MAY 5, 1955 


The meeting resumed at 2:30 P. M., President James F. Pinkney, 
presiding. 

Chairman Turney: When I asked the Chairman of the Commission 
to participate in this program, he said, ‘‘You don’t want me up 
there. I will tell you what the practitioners don’t want to hear. I will tell 
them that it is their fault we have all these delays.’’ I said, ‘‘Don’t 
be so positive about that. They can take it. If that is your challenge, 
come along, we want to hear you. I don’t promise you, you won’t get 
it back.’’ So we have here today the Chairman of the Commission. He 
chose this subject himself, but not the title of it. His complaint is, 
‘““Too many lawyers.’’ We have called it ‘‘cooks’’ here, but that is 
what he means. 

I would like to introduce to you the Chairman of the Interstate 
Commerce Commission, Commissioner Richard F. Mitchell, who will 
speak to the subject ‘‘Too Many Cooks.”’ 
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Chairman Richard F. Mitchell: Chairman Turney, members of the 
Association of the Interstate Commerce Commission Practitioners, there 
was a little discussion up here as to whether the Chairman said ‘‘Too 
many cooks,’’ or ‘‘Too many crooks.”’ 

I happen to be very fortunate in having two daughters. Before 
they ask me for anything—and that is quite often—they always say, 
*‘Are you in a good mood ?’’ 

Well, after that delicious lunch and that great speech of Commis- 
sioner Tuggle’s, I find I am in a good mood and I am only going to 
speak for a few minutes. 

First, I want to make a statement here. I was going to say some- 
thing about correcting the record, but I want to have my views on the 
record. 

My friend, and I prize him as one of my friends, he is a fine man 
and a great lawyer, Bishop LaRoe— 

Mr. LaRoe: Deacon. 

Chairman Mitchell: Pardon me, Deacon. He stated that he under- 
stood it was the practice of the Commissioners to call into their offices 
the Hearing Examiner who wrote the report and ask him as to the ex- 
ceptions filed. I have been a member of the Commission eight years last 
February 3, and to this hour I have never called into my office a Hearing 
Examiner to discuss anything about any case, including the exceptions. 
I believe that is the general rule. I never heard that charge made before. 
The only thing I do as far as the Hearing Examiners are concerned, 
which I understand we can do under the Federal Procedure Act, is to 
say, ‘‘Good morning,’’ to the Examiner as I pass him in the hall. 

Now, as to this question of review, I submit that the Interstate 
Commerce Commission gives more consideration to review of reports 
than any Court or any Commission I ever heard of. If it is a division 
ease, the report is first sent to the Commission who are members of the 
Division. It is there examined by the three Examiners in the three 
Commisioners offices. Then, after it is examined, it is sent to the Com- 
missioner and each Commissioner examines the report, and then casts 
his vote. It is then decided. If you file a petition for reconsideration 
of that same case, it is then sent back to the members of that division 
whose Examiners again examine the case, and the exceptions and the 
briefs filed, and then each Commissioner, who is a member of that division 
considers the petition for reconsideration, and casts his vote. It is then 
sent to the entire Commission of eleven men and the Examiner in each 
Commissioner’s office again examines the briefs and the exceptions and 
the report. Then the members of the Commission examine the briefs on 
reonsideration and the reports made. If you will count the number of 
reviews, if the case is a division case, you will find it is reviewed 31 
times. Talk about having the record reviewed by a different Examiner 
—with a Commission deciding four thousand cases a year? It is, of 
course, an impossible thing to do, and we couldn’t do it if we had twice 
the force we now have. 

Deacon paid a tribute to the Civil Aeronautics Board, and I 
shouldn’t say much about that Board, because I don’t know much about 
them. But let me say this: The people in my home town of Ft. Dodge 
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voted a $400,000 bond issue to build an airport, and you, the taxpayers, 
through a kind and considerate and generous Government, sent out 
$400,000 and we built the airport. It took us a year to build it, three 
years ago. The city filed an application with C. A. B. to be served by 
the United Air Lines, and the matter was before the Civil Aeronautics 
Board for over two and a half years. It is now in the courts, and that 
beautiful airport, costing you $400,000, costing us, the taxpayers 
$400,000, has not yet been marred by the wheel of an airplane, of the 
United Air Lines Company. 

It is awfully easy to compare Commissions and to tell us how far 
we are behind other Commissions. But, gentlemen, before you condemn 
us, first consider the work performed and the volume. I am sure you will 
come to the conclusion that we are not so bad after all. 

I am delighted to have the privilege of attending your Practitioners 
Convention here in New York City. It is the first Practitioners con- 
vention I have ever attended or ever addressed, Secretary McCoy, but 
being a Democrat I have addressed bigger crowds than this. I did not 
come to speak. I came to listen. You will enjoy that. 

Some months ago I heard a case involving an increase in parcel post 
rates. Following a hearing, the Commission approved the recommenda- 
tions of the Postmaster General. One of the attorneys, a member of your 
Association, who represented one of the protestants, had presented the 
views of his clients in a very able manner, but the Commission held 
against him. Shortly thereafter, this gentleman commenced a lawsuit 
against me individually for the sum of $154,000,000. Later, with the 
thought in mind, perhaps, although I do not know, that it would give 
him a better chance to collect the judgment if he secured it, he joined 
the Postmaster General, Mr. Summerfield. I emphasize the fact that the 
suit was against me as an individual, not as a public official. That night 
I was a little downcast. To have a suit filed against one asking for a 
judgment in the amount of $154,000,000 is not a very pleasant thought. 
For, if I were to have to pay that amount, it would, to some degree, 
affect my bank account. So, thinking that I should inform Mrs. Mitchell 
before someone else did—and I have found that when. you are in difficulty 
at home with the young lady, it is best for you to get to her first before 
one of her good friends tells her about it, I told my wife of the disaster 
which had befallen us, that I thought it would affect the education of 
our girls and of our living, that I had been sued that day for $154,- 
000,000. Her quick reply was, ‘‘Let us spend it before he gets it.’’ 
Needless to say, the Court, on motion, dismissed the case. I need not 
tell you of the terrific volume of work which confronts the Commission. 
You, as practitioners, are well aware of it. The Commission held 2689 
hearings in the year 1954. Of this number, 2464 were motor carrier 
hearings. The Bureau of Motor Carriers alone issued 1269 final reports 
and 1576 recommended reports, which became final by operation of law. 
The Commission also issued 347 reports written by the Bureau of 
Formal Cases, 565 reports by the Bureau of Finance, and 104 reports 
by the Bureau of Water Carriers and Freight Forwarders, making a 
combined total of 3861 final reports and recommended reports which 
became final by operation of law. 
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Do you wonder that there is complaint, fault finding with the Com- 
mission? For every time we decide a case we beat some practitioner, 
and he doesn’t like it. I never thought a Court was right that beat me. 

I know of no Commission or Court which is confronted with the 
great volume of work, or performs anywhere near as much work as 
does the Interstate Commerce Commission. You may think that is a 
rather broad statement for the Chairman of the Commission to make, but 
I submit that the figures of the work accomplished justify the state- 
ment made. I am happy to report to you that we have made some 
progress in the handling of this great volume of work. Our work is 
practically up to date in the Bureau of Formal Cases. How I wish I 
could say that about the Bureau of Motor Carriers. But progress has 
been made in the Motor Bureau, although we are by no means as current 
with this work as the Commission would like to be. In the past year 
we have added eight Examiners to the Bureau of Motor Carriers, Sec- 
tion of Complaints. It would, of course, be helpful if we had some addi- 
tional employees, but, frankly, I do not believe that we can ever bring 
our work up to the point where it should be, by simply adding more 
employees. That is where you practitioners come in. We need your 
help and your assistance. 

Now, about that case about which I got mad. Not long ago I was 
out hearing a case involving applications of certain motor carriers. The 
proceedings involved twelve protestants. The attorneys who were 
present at the hearing, each had his client with him. They were ex- 
cellent lawyers, all of them. I don’t think I have ever met a finer bunch 
of lawyers than were in that case. A contract carrier had filed an appli- 
cation to convert his present operating authority to common carrier 
authority and to purchase certain operating rights of other carriers. 
The carrier was seeking this authority in order to serve only one ship- 
per, a manufacturer of tractors and of farm machinery. Each of the 
twelve protestants insisted on the right of cross-examination of each 
witness. I did my best to limit the various lawyers in their cross- 
examination, but as the protestants represented different territories, it 
seemed to me they were entitled to cross-examine. Need I tell you that 
we wasted day after day in what? To my way of thinking, it was abso- 
lutely immaterial cross-examination, building a large record, the main 
part of which was the cross-examination and which would be of little 
value to the Commission in deciding the cases. I once heard a great 
lawyer say that more cases are lost by cross-examination than any other 
way. I think there is something to it. 

I am impressed with some rules which have been submitted by my 
good friend and able lawyer John Turney, specifically Rule 195, align- 
ment of parties. In the final definitions of issues, the Hearing Officer 
will align the parties between proponents and opponents. Where the 
interests of two or more protestants or two or more proponents are ad- 
verse to each other, the Hearing Officer shall align the parties into three 
or four sides to give effect to such diversity of interest. Such alignment 
will govern all subsequent proceedings, including introduction of proof, 
cross-examination of witnesses, briefs and oral arguments. It may be 
modified for good cause at any time by direction of the Hearing Officer 
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prior to the initial decision or by order of the Agency thereafter. I 
think this rule would be helpful. I think it would save time and all 
parties would be properly protected. 

Mr. Turney is also offering a rule limiting the number of cross- 
examiners. It provides that all questions will be submitted through a 
single cross-examiner selected by the parties, if they can agree, or other- 
wise by the Hearing Eaxminer. Frankly, I think this would be of 
great help. I realize that, as a general rule, the hearings in these motor 
cases are not too long. 

The Commission, as you know, has recently instructed its Chief 
Examiner and the others to deny continuances when a hearing has been 
set, unless there is good cause shown; and that means just what it says, 
‘good cause.’’ The Commission wants to do what we know the prac- 
titioners are interested in doing, to bring the work up to date and decide 
cases promptly, for to delay decisions often works great injury to the 
interested parties. Just this week I received a letter from a gentleman 
over on the Hill, a fine man, and a man who has been very fair in the 
manner in which he has handled some of our work and some of the 
things for the Commission, calling attention to a case involving an appli- 
cation for rights in a motor case, in which he said it was filed in 1952 
and that it hadn’t been decided as yet. I had my Examiner look it up. 
It was filed in 1952, but it was late in December of that year. Then we 
found that it had been continued on many occasions by the applicant’s 
own lawyer and by the asking for extensions of time in which to file 
various pleadings. I said to him, ‘‘Have we got an Examiner working 
on that?’’ 

He said, ‘‘ Yes.’’ 

‘*Find out how long it will take.’’ 

He said, ‘‘Six weeks.”’ 

I said, ‘‘Bring me the docket, I want to see what is in that case.’’ 
He brought in five volumes.—There was 356 pages in the record of the 
hearing. Then I found a 71-page abstract. Well, when you cut out 
the cross-examination and the questions and the answers, there is darn 
near the whole record. I found exceptions filed by four protestants, 
separate replies filed by the applicant’s attorney, and in each one of 
those, exceptions; one of them was 91 pages long. 500 and some pages 
of briefs and exceptions. The Examiner can hardly turn the pages in 
six weeks. And yet they are complaining because that case has not 
been decided. 

It is generally agreed that the United States has the best trans- 
portation system in the world. Moreover, this is just about the only 
country in the world where the transportation system is controlled by 
private enterprise, and it should be remembered that the prosperity and 
the growth of the United States is dependent, to a large extent, upon 
the existence of an adequate and efficient transportation system. 

The Commission has never spent a cent on public relations. It is 
one of those rarities among Government establishments in Washington, 
an agency without a passenger car for use of the Commissioners. Frankly, 
I think it would have been better if the Commission had expended a 
little more money in informing the public as to what it is by law per- 
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mitted to do and what it has accomplished. If you could read the letters 
which come to me as Chairman, from people throughout the country, 
you would readily appreciate the lack of knowledge that people have as 
to what the Commission can do under the law and the work it is per- 
forming. 

Chairman Turney: Thank you, Brother Mitchell, for that wonderful 
talk. Gentlemen, the next subject relates to a suggested rule that the 
original or direct evidence in most cases be submitted in advance of the 
hearing in writing. I might add that apropos of that suggestion, in 
the Hoover Commission report, the Task Force Report, a proposal to 
amend the Administrative Procedure Act to permit that sort of practice, 
is recommended. The Commission has been engaged in that kind of 
practice for many years. In the first case which I ever tried it was 
early in February 1917. Bishop, or Deacon LaRoe was the Examiner. 
The hearing was in Memphis, Tennessee. The former Director of Traffic, 
Mr. Hardie, represented the complainant. Mr. Hardie brought in his 
testimony in writing. I was fresh out of an Arkansas court, and it was 
news to me that they had that sort of testimony anywhere. Mr. LaRoe 
took pity on me, and he said, ‘‘ Well, now, Mr. Turney, don’t look so 
shocked. We call this canned testimony, and if you want to know, I 
like it.’’ Well, I have been liking it ever since. 

Mr. Coyle, the very competent Chief of the Section of Complaints 
of the Bureau of Motor Carriers, has come to New York to tell us what 
has happened and what the experience of that Bureau has been with the 
use of prepared statements. He will speak to the title ‘‘Why Not 
Can It?’’ 

Mr. Paul Coyle: Mr. Chairman, if I may, I would like to reserve a 
few minutes to answer Mr. LaRoe with respect to the necessity for the 
Hearing Examiner at times to write the final reports in his cases. If I 
may, I would take my time up during that period of acrimonious debate 
which is coming later. 

I overlooked an opportunity to practice what I am about to preach, 
and that was, I should have had my remarks mimeographed and dis- 
tributed beforehand, so that you could have looked them over during 
the luncheon period. I could have turned them over to the reporter, and 
then after lunch subjected myself to cross-examination. I am sorry I 
didn’t avail myself of that opportunity. 

The subject of canned testimony necessarily requires some discus- 
sion of testimony that is ‘‘half-canned.’’ That is not said in disparage- 
ment of some of the written statements that are received in our proceed- 
ings. It is just used to describe testimony given by witnesses in writing 
on direct and orally on cross-examination. 


In my discussion I will not talk of the shortened procedure. It is 
seldom used, but it served the excellent purpose of pointing the way to 
the equally efficient, but more expeditious use of more modified pro- 
cedures. My experience does not go back as far as 1917, as does that 
of Mr. Turney and Mr. LaRoe. But I can recall instances in which a 
practitioner and his witness prepared their questions and answers in 
advance, and gave a copy to the reporter, and both proceeded to read 
their dialogue. At times, an impatient practitioner for the opposition 
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would suggest that, if permitted to read the script, he might be agree- 
able to stipulating that the questions and answers be copied into the 
record as though orally read. In many instances the time of hearings 
was shortened by this method. Witnesses frequently took the stand 
with their direct testimony committed to writing, with spaces left blank 
for the insertion of appropriate exhibit numbers. Among other virtues, 
by this method of presentation, a practitioner is never surprised by a 
statement of his witness, at least not on direct examination. The copy- 
ing of these statements into the record was expensive to the Commission 
and to the parties who purchased transcripts. As an economy measure, 
the prepared statements and accompanying attachments are now received 
in evidence as a single exhibit. Some irritation has been expressed by 
some practitioners to this practice, as they must when preparing briefs, 
exceptions or other pleadings, first read the witness’s statements in the 
exhibits, and then search the transcript for their cross-examination. In 
giving vent to their irritation, the practitioners forget how irritated their 
clients would be if they had to pay 35 cents a transcript page for the 
testimony contained in the prepared statements which are received as 
exhibits. 

The Commission encourages the use of prepared statements, and in 
a notice accompanying hearing orders in motor carrier application and 
finance proceedings, there is a paragraph; the paragraph is that, to a 
great extent, hearings can be shortened if operating evidence and finan- 
cial data of the applicant and the operating evidence of opposing carriers 
are prepared for use at the hearing in the form of written statements and 
presented as exhibits by persons familiar with the evidence, and avail- 
able at the hearing for cross-examination. It will be helpful if appli- 
cant’s prepared statement contained, among other things, a copy of any 
certificate or permit held by it, a description of its present operations, 
if any, the exact nature of the proposed extension or new operations, 
and an appropriate map. Whether in accordance with this suggestion, 
or because of the practicality of this type of presentation, more and 
more witnesses’ direct testimony is now prepared in advance and offered 
in writing in the form of exhibits. This shortens the time of the hearing 
to a great extent, particularly where the statements contain no hearsay 
or other objectionable material. 

Unfortunately, all prepared statements of witnesses are not ex- 
amined by a practitioner after they have been prepared and before they 
are presented. Officers and full time employees of corporations, or 
associations and individuals are permitted to represent their companies 
or themselves before the Commission. Some of these officers and indi- 
viduals, who are not practitioners, have difficulty in distinguishing be- 
tween what is fact and what is argument. I recall one instance in 
which a practitioner objected to the receipt of a prepared statement as 
an exhibit because, as he said, it was pregnant with argument, barren 
of fact, and its receipt would result in a miscarriage of justice. The 
statement was edited before it was accepted. 

One of the most difficult tasks of the Examiner is to instruct non- 
practitioners who prepare statements in Commission proceedings, that 
the purpose of the hearing is the development of facts, and that argu- 
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ment on those facts should be reserved for briefs or exceptions or oral 
argument. At times it is necessary so to instruct the practitioners. 

Former Commissioner Mahaffie and Mr. Nuel Belnap discussed the 
modified procedure at the last Convention of this Association. Their 
discussion is reported at 21 I. C. C. Practitioners’ Journal, 833 to 850. 
The situation respecting the handling of modified procedure cases has 
not changed during the past year. The modified procedure is especially 
adaptable to rate proceedings, and it is more or less confined to rate 
proceedings. By that I mean the modified procedure described in the 
Commission’s general rules of practice. The use of modified procedure 
in motor carrier rate proceedings has increased to an extent that be- 
tween 90 and 95 per cent of the rate proceedings are handled under the 
modified procedure. 

As you know, special rules of practice are designated for use in 
particular proceedings, especially in those proceedings in which pre- 
hearing conferences are held. Under these special rules, the party hav- 
ing the burden of going forward prepares the testimony and exhibits 
of all, or some of its witnesses. This prepared testimony and the accom- 
panying exhibits are served on opposing counsel. The opposing counsel 
are given a reasonable time within which to prepare their testimony 
and exhibits of all or some of their witnesses, and those are served on 
other counsel to the proceeding. Thereafter, the party having the burden 
of going forward is permitted to serve prepared statements and exhibits 
in rebuttal. Opportunity is given to all parties to request that any of 
the witnesses who signed affidavits be present at the hearing for cross- 
examination. If a statement of facts is acceptable to all parties, there 
is no particular point in the person who signed the statement being 
present at the hearing. 

In its recent report to the President of the United States, the 
President’s Conference on Administrative Procedure, among other things 
suggested that the agencies require, in all classes of proceedings in which 
it is practicable, that all documentary evidence which is to be offered 
at the hearing be submitted to the Hearing Examiner and to other 
parties to the proceedings, sufficiently in advance of such taking of 
evidence to permit study and preparation of cross-examination and 
rebuttal evidence. The President’s Conference further recommended 
that, in all classes of cases in which it is practicable and permissible 
under the Administrative Procedure Act, the parties be required, and 
when not so permissible, that the parties make every effort to bring 
about by voluntary submission, all direct opinion or expert testimony 
and all direct testimony based on economical or statistical data; that 
such testimony be reduced to writing, sworn to and, together with the 
exhibits upon which based, be submitted to the Hearing Officer and to 
the other parties to the proceeding by a date determined and fixed; that 
the date be a reasonable time in advance of the hearing, and that such 
sworn statements be acceptable as evidence upon formal offer at the 
hearing, subject to objection on any ground, except that such sworn 
statements shall not be subject to challenge because testimony is not 
presented orally; and provided that witnesses making such statements 
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shall not be subject to cross-examination unless a request is made suffi- 
ciently in advance of the hearing to insure the presence of the witness. 
As the Chairman told you, the Hoover Task Force made a similar recom- 
mendation. The special rules which the Commission has been using for 
years anticipated these recommendations, and the practice before the 
Commission may have formed one of the bases for the recommendation 
of the President’s Conference and the Hoover Task Force. Experience 
with the special rule has not as yet permitted incorporation of such 
special rules in the Commission’s general rules of practice. It is possible 
that when Ex Parte 195 is decided, such special rules will be incorpo- 
rated. That is something for the future. 

Obviously there are a number of proceedings in which the hearings 
are short, and decisions would be delayed if the special rules were applied 
universally. The use of prepared statements of witnesses’ direct testi- 
mony has increased in motor carrier application proceedings. Special 
rules applicable to individual motor carrier proceedings have been tried, 
but these have not been very successful up to this point. Statements in 
writing by employees of shippers supporting motor carrier applicants, 
are withdrawn or modified when the protestants point out to higher 
officials in those companies the superior service that the protestants have 
performed in the past, and the superlative service the protestants intend 
to provide in the future. Some witnesses, as you know, in their zeal to 
support the person who called them, so disregard competitors’ services 
as to require the competitor to ask that the witnesses be called upon to 
stand cross-examination on their disparging testimony. 

We have a proceeding pending now in which special rules were pre- 
scribed. The applicant presented approximately 430 affidavits, mainly 
from supporting shippers. The applicant’s affidavits comprise 1600 
mimeographed pages, which might run to about 3200 transcript pages 
because, as you know, we don’t get as many words on a transcript page 
as we do on the ordinary typewritten page. In the same proceeding the 
protestants submitted affidavits of 32 witnesses, comprising 600 mimeo- 
graphed pages. The protestants have asked that about 200 of those 
430 witnesses of the applicant be called to stand cross-examination. I 
am informed that one protestant indicated that he would try, but he 
couldn’t promise, to cross-examine any more than eight of those wit- 
nesses a day, so 430 divided by 8 runs up to about two months, I sup- 
pose, just for that cross-examination. You can understand why I say 
that in our motor carrier application cases, the use of the special rule 
has not been entirely successful. There is, though, that saving of 220 
pages of transcript which is represented by the sworn statements which 
have been presented. 

This discussion of mine has dealt mainly with the past and the 
present. What is the prospect respecting the use of prepared testimony 
in the future? As I indicated, among the practitioners its use is on the 
increase, mainly on a voluntary basis, because it does work; it has stood 
a pragmatic test. 
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The Hoover Task Committee and the President’s Committee suggest 
that the use of prepared statements for direct testimony be made the 
rule, and that the calling of a witness to present his direct testimony 
orally should be the exception. The imposition of such a rule should be, 
and I am sure it will be given careful consideration in the determination 
of Ex Parte 195, which is a little bit in the future, but possibly in 
Ex Parte 55, in which a decision will be rendered much sooner. 

Chairman Turney: Mr. Wagner will speak to the subject ‘‘ Review- 
ing Their Own,’’ which deals with a suggested rule following the literal 
interpretation of the Administrative Procedure Act, that the duty of the 
Hearing Officer cease with the filing of the proposed report. This, as 
has been stated by other speakers, is suggested in the Hoover recommen- 
dations respecting amendments to the Administrative Procedure Act. 

Mr. Warren H. Wagner: Mr. Chairman, ladies and gentlemen, noth- 
ing I may say is intended to be derogatory of the examining staff or 
any individual Examiner. Some of you may not be familiar with the 
internal operation of the Commission in certain phases of the matter 
about which I am going to talk, but it may be a little presumptuous on 
my part to attempt to define present practice with Commissioners, Sec- 
retary McCoy, Chief Coyle and others present. But with those pillars 
of strength and fountains of knowledge present, I am inclined to believe 
that they will correct me if I am wrong. 

There is one point I would like to mention before I get started. 
Only within the last couple of weeks or so did I learn that Secretary 
McCoy, Chief Coyle, and Mr. Mohundro one of the Examiners who con- 
stituted a Committee of Commission employees to delve into the subject 
of revision of rules, were removed from that duty. Of all the employees 
of the Commission that I know, and I believe I know most of them of 
any consequence, those three are better fitted to pass upon questions 
of procedure or practice in the Commission than, shall I say, all the 
other employees of the Commission combined. I believe I am safe in 
saying that across their desks pass more questions concerning practice 
before the Commission than across all the other desks of the employees 
of the Commission. I think they are the most qualified, and they are 
the ones who should be representing the Commission’s employees in the 
consideration of this subject. 

The Commission has often stated that the responsibility for a deci- 
sion is the Commissioners. In the early days the Commissioners them- 
selves heard complaints. The Bishop reminisced as an Examiner. I will 
go back a little further, slightly further, shall I say almost a half century 
when I was the first minute clerk of the Interstate Commerce Commis- 
sion, believe it or not. Commissioners then heard cases. Without men- 
tioning names, one Commissioner even took his stenographer with him, 
and after the hearing would dictate his report. In one case the Commis- 
sion had to move Heaven and Halifax almost to keep that report from 
going out before briefs were filed. 

Today more and more notions seem to exist that the qualifications 
of a Hearing Examiner should approach those of a trial Judge, should 
be the equivalent of a trial Judge. As stated by Kenneth Culp Davis 
in an article in the Columbia Law Review, one Examiner is a good pre- 
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siding officer, but writes poorly; that another has an unusual mastery of 
the substantive field, but makes a poor appearance at a hearing; another 
has a fine command of the written word, but is unreliable with regard to 
his judgment on the policy issues. 

Now, if I can reminisce again, years ago it was the custom to bring 
Examiners up from the staff and they were tested by the older Ex- 
aminers. Mr. Butler one time asked me to give one of my cases to a man 
in one of the other Sections of the Commission, and to test him on writing 
a report. He wrote the report. I didn’t like it at all. I didn’t even 
say a word to Mr. Butler about it until he asked me himself. The trouble 
was this: the case was a clear classification rating case. This man was 
a crackerjack rate man. So later I gave him another case and he wrote 
an excellent report. He became an excellent Examiner, but he couldn’t 
write a classification case. 

Some of you remember the late Henry Wolf Biklé, one of the most 
astute railroad lawyers and a long time law lecturer. He stated that the 
report of the Commission should state the name of the Examiner who 
heard the case. What he had in mind was that with that information, 
one would know the caliber of the inspirer of the report, and could weigh 
it accordingly. 

No one in the Commission has the power to substitute his judgment 
for that of the Examiner in the preparation of his report. That is as it 
should be. If the Examiner chooses to depart from all the precedents 
the Commission has ever established, he is free to do so. The Examiner’s 
position in that respect is equivalent to that of a trial judge. 

In proposed report cases, the Examiner now revises his own report 
in the light of exceptions. To that extent the Examiner is, himself, a 
reviewer of his own report. The Examiner also submits a memorandum 
of explanation which accompanies his report. He therefore has, in ef- 
fect, entree to the Commissioners which the parties do not have, and that 
is emphasized today by the denial of oral argument before the Commis- 
sion in greater number than heretofore. In other words, heretofore the 
practitioner had an opportunity to explain his case to the Commissioners, 
more so than now. One need only contemplate the persuasion necessary 
to impel an Examiner to make changes in his report, or the effort on the 
part of the Examiner to argue for his brainchild. It seems to me that 
when exceptions and perhaps argument are presented, the case should be 
out of the Examiner’s or the trial Judge’s hands, as if on appeal. 

The reviewing section of the Bureau of Formal Cases is composed of 
Examiners who spend their full time in reviewing reports. They do not 
confine their efforts merely to studying the draft of the report, but in 
nearly every case will read the record. The duties of the reviewing sec- 
tion are to review reports prepared by Examiners prior to their submis- 
sion to the Commission, or to a division, or to individual Commissioners. 
Its duty contemplates a review of the report and the record and to revise 
the report to the extent necessary, and to render it satisfactory as to 
facts, phraseology and conclusions. If the reviewer disagrees substan- 
tially with the conclusion of the Examiner, usually the two will get 
together and thrash it out, work out the differences. Sometimes that 
is impossible, and that is because the Examiner is out on the road. Then 
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the reviewer substitutes his judgment for that of the Examiner. Where 
there are substantial differences between the final report prepared by 
the Examiner who heard the case, and the report prepared by the re- 
viewing section, both reports are submitted to the Commission. If con- 
sequential changes of substance are made by the reviewing section, the 
Examiner is given an opportunity to submit his views thereon to the 
Commission. On occasion, the case goes to a second reviewer. 

In the Bureau of Motor Carriers, I believe there are three separate 
Boards of Review, dealing with applications, rates and finance. They 
are not the same type of Board of Review that we have in the Bureau of 
Formal Cases. In the Bureau of Motor Carriers, there is a full time 
employee serving as, shall I say, Chairman of the Board, and Hearing 
Examiners rotate in reviewing the reports of other Hearing Examiners. 
In the Bureau of Formal Cases after the reviewing is finished, the report 
is examined by the Chief of the Reviewing Section. The Chief some- 
times, not frequently, sends the Commission a memorandum of his views. 
In other words, the reviewing section is thorough. They are experienced. 
They give it the complete analysis it should have. They are, may I say, 
very important arms of the Commissioners themselves, and I believe they 
should be substituted for an Examiner reviewing his own case. 

There are limitations, of course, on what a human being can do, even 
an Interstate Commerce Commissioner. I assume you have—and I have 
heard counsel stand before the Commission and say that when the Com- 
missioners read the record, they will find so and so, or when you read the 
briefs you will find so and so. Little did they know that there is a limit 
to which a Commissioner, who is a human being, can go. Their absorbing 
tasks now make it necessary to hold fewer arguments. Therefore, the 
greater the importance of the reviewing section. 

The Courts have one less step in reviewing cases as the result of 
legislation. In other words, the three-Judge court has eliminated the 
original Trial Judge. 

Here we have an Examiner with the benefit of brief; he writes a 
report; he should be through. By having a review by a Board of Review 
fully qualified, we have a duplication, an overlapping that should be 
eliminated. In other words, one step should be eliminated, just as one 
step was eliminated before the three-Judge Court. If the Examiner re- 
writes his report after exceptions or presents a revised report before 
argument, should he waste his time by setting in on the argument and 
again revise it in the light of the argument? At the same time, should 
an Examiner from the reviewing section also sit by in the argument and 
also bring forth a report in the light of the exceptions and the argument? 
There seems to me to be some unnecessary motion somewhere along the 
line. 


The procedure has been changed in some instances by legislation. In 
the Taft-Hartley law it abolished the review division and it requires 
Commissioners to perform the review. In other words, the Trial Ex- 
aminers are not allowed to attend executive sessions of the Board to 
defend their reports. I believe Secretary McCoy has explained to you 
that the Communications Act was amended in 1952, so as to preclude 
Hearing Examiners to progress further than the proposed report stage. 
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The new Hoover revision of the Administrative Procedure Act contem- 
plates the elimination of the Hearing Examiner after his report. Mr. 
Turney told you a few minutes ago that the Commission should eliminate 
immaterial steps, speeding up the decision. 

What I have said as to proposed reports has equal application in 
connection with petititions for reconsideration. They, too, go through 
some of this routine that I am just speaking of. 

It seems to me that when a Hearing Examiner has released his re- 
port, he should no longer have anything to do with the case, but the 
reviewing section should take over from there. 

Chairman Turney: Thank you, Brother Wagner. Gentlemen, the 
last topic will be handled by Ed Burgess, of the Baltimore & Ohio Rail- 
road. He will talk about ‘‘ Expediting The Exigency,’’ which, interpre- 
ted means ‘‘ Modernizing The Time Lag.’’ 

Mr. Edwin H. Burgess: Mr. President, I think the subject assigned 
me is quite a fitting one with which to terminate the discussion today. I 
must confess, however, to some sense of having been a little bit misled by 
it. When John Turney asked me if I would speak on it, I quickly ac- 
cepted, thinking that, of course, there could only be one exigency and 
that was the one that goes by the number Ex Parte 175. 

On this matter of I. C. C. procedure—going beyond for a moment 
the limitations in the words of my title—I think we should take account 
of the overall situation. And when we approach the proposition of a 
wholesale amendment of our procedure, I have a few things to question. 

As has been said here today, the Commission is the oldest of the 
administrative tribunals. Its practice and procedures are the product 
of evolution over many years of experience and involving all the 144 
changes in the law that we heard about during the luncheon address. 
It stands today as a form of procedure concerning which those who 
participate it, as indicated by Secretary McCoy, by and large seem to 
have little complaint. I would be the last one to suggest that there are 
no respects in which this procedure can be modified or should be modi- 
fied. As an evolutionary product, naturally it must be modified to meet 
situations as they arise, new conditions and new jurisdiction that come 
to the Commission. 

The purpose of procedure, of course, is to make it possible for a 
tribunal to do the job it has to do, to do the job expeditiously and in 
keeping with the importance of the issues that are presented to it; in 
keeping with a proper adjudication after proper hearing. If the pro- 
cedure doesn’t accomplish that, then, as the Chairman himself said this 
morning, justice is denied by reason of delay in the procedure. We 
should, therefore, change the procedure, if and to the extent and when 
changes will inure to the public interest and are called for by the 
interests of the public. 

I think the Commission has indicated and has demonstrated a ca- 
pacity to meet situations as they arise, and I speak with reference to the 
practice of promulgating special rules to meet special situations. I 
think the Commission is to be commended for the procedure which it has 
developed to handle some of the recent revenue cases, with which I have 
had some connection. 
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This subject of ‘‘Expediting The Exigency’’ is a very narrow one, 
it seems to me. First, it presumes that an exigency is something as to 
which there should be expedited procedure; I take that to mean faster 
procedure than normal. But a procedure that would expedite the ex- 
igency must mean a procedure which in its application would be less 
time consuming than the normal procedure. With this objective of 
expedition in mind, I want to pose two questions as to expediting re- 
visions that are proposed. I am going to be very brief. First, is it 
feasible by rule to provide a procedure which will accomplish any sub- 
stantially greater expedition than is now possible under present rules? 
I say, is it practical to do it by rule? 

The rules that are suggested, as I understand it, contemplate a pe- 
tition reciting the facts that are claimed to constitute an emergency, 
although I don’t understand that the words ‘‘emergency”’ or ‘‘exigency’”’ 
are defined in the suggestions that have been made. After the filing of 
the petition, accompanied by the proposed tariff, it is indicated that the 
tariff change would become effective in 75 days unless the Commission 
otherwise orders. This contemplates the filing of an answer or reply to 
the petition, and if a substantial or material question of fact is thereby 
raised, a hearing is provided for. The result then, in the majority, if not 
all of the cases, would be, I take it, that a material question of fact would 
be raised; the hearing would be held, if necessary. In the end, the 
question is, would that kind of procedure really expedite the result more 
than is possible under the present rules and the Commission’s use of 
special rules in special cases? 

The question I pose is, if you are going to expedite an exigency, can 
you do it otherwise than by statute? Can you do it by procedure that 
contemplates a prior hearing? 

You all know about the lag bill. The idea of the lag bill was that 
tariff changes would be made promptly, with full hearing to follow. I 
am not going to argue it now one way or the other. I merely pose the 
question whether so-called emergency procedure will be expedited over 
and beyond what is now being done, if we rely on a rule of practice for 
that purpose. 

The other question is this, is it practicable in the procedure of an 
administrative tribunal, concerned as it is with fact finding of a very 
complex statistical nature, to provide for a close adaptation of the forms 
of court procedure such as declaratory judgment, judgment on the plead- 
ings or motions to strike for failure to state a cause of action? If such 
procedure were provided, I raise the question, and it seems to me it is 
one that calls for very serious consideration as we approach this prob- 
lem, whether making our procedure rigid or technical in that fashion 
would not result in a lot of procedural decisions in the Commission’s 
reports and in the end delay rather than expedite the ultimate outcome 
of the decision on the merits of the case. 

Reducing the scope of records, reducing cross-examination, expand- 
ing the modified form of procedure, are, I think, of great potentality. 
It seems to me that, in that direction a great deal can be accomplished. 
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I said at the outset that I would be the last one to suggest that there 
aren’t important respects in which the procedure can be improved, many 
of which are indicated in the proposal. But I question whether we can 
adapt to an administrative tribunal those court procedures which deal 
with such matters as summary judgment, motion for summary judgment, 
judgment on the pleadings, and dismissal for failure to state cause of 
action. 

Mr. LaRoe paid his compliments to the form of answers filed by some 
of the railroads. In explanation or justification, I can only say that the 
scope of some complaints to which those answers are directed are not 
unduly restricted, at least. 

Another thing that I think ought to be borne in mind, in approach- 
ing this matter of revising the procedure of the Commission, is whether 
we aren’t too much concerned about what Congress or some Federal 
Commission may do by way of handling this procedure. That, I take it, 
all of us would very much deplore. But the question is, will our ability 
to prevent that misfortune happening to us, be any better by a wholesale, 
broad gauge change of the procedure, than it would be if we made only 
the necessary modifications in the procedure we now have? 

If and when the time comes and we are faced with procedural bills, 
or the prospect of a code of procedure being handed out to all tribunals, 
including this Commission, we will have to oppose that and demonstrate 
the success of the procedure that the Commission has evolved, with such 
improvements as we all recognize can be made in it. 

But would it be a help to include in a new code of procedure elabo- 
rate provisions about evidence, a code of evidence? 

Many years ago those of you who practiced in New York will recall 
the old code of civil procedure. It had something over 3000 sections in 
it, and a large part of them dealt with evidence, suggestions, substantive 
law provisions. In the revision of 1920 a large part of those were cut out. 
I haven’t looked at what is now known as the Civil Practice Act lately, 
but the revision left many hundreds of sections after they got through 
the so-called streamlining of it. So the question is whether we should, 
as a practical matter, embrace substantive law, and the law of evidence 
in a code of procedure. Those things, I think, call for very careful con- 
sideration. I am glad we will have the opportunity to present the views 
of the interested practitioners to the Commission in this new proceeding. 

The two questions I would like to leave with you therefore, are 
these. First, is it feasible or desirable to undertake to make our pro- 
cedure as nearly akin to court procedure as possible? In view of the 
bar of the Commission and of the nature of the issues that come before 
it would the adoption of a simulated court procedure be an improve- 
ment? The second is whether a rule of procedure which in the end 
contemplates a hearing would expedite the exigency any more than the 
Commission has now been doing under the special rules it adopts when 
an exigency arises? 

Chairman Turney: Thank you, Brother Burgess. Gentlemen, the 
question is now before the house. Because of the fact that we have run 
about an hour and a half beyond our time, we must enforce the two- 
minute rule. When you rise or are recognized, please state your name 
so the reporter will have it. 
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Mr. Frank Leffingwell: I want to ask a question rather than to 
make a statement at this time. 

Mr. Burgess referred to the fact that we would have an opportunity 
to get the views of this organization before the Commission. 

I would like to ask what machinery there is available for this group 
here as the membership of the organization to get its collective views be- 
fore the Commission in ex parte 195? 

Chairman Turney: I think perhaps Commissioner Cross should 
answer that question. As I understand the order of the Commission, the 
representation is to be made direct to the Commission. 

Mr. Leffingwell: My question doesn’t go to anything that the Com- 
mission has jurisdiction over. I realize that we can file our individual 
views with the Commission. What I am asking is, what can the Asso- 
ciation do collectively? Is there any way by which the Association can 
here today determine a position, if it can, and get that position before 
the Commission as representing the views of the Association? 

President Pinkney: Mr. Chairman, may I have the floor a moment? 

Chairman Turney: Yes. 

President Pinkney: It was decided today at noon that it might be 
well for us to have a special resolution committee to consider the mat- 
ters discussed here today, and any that might come up tomorrow that 
would be apropos, and to have that committee report back tomorrow 
afternoon at a business session. I have already appointed such a com- 
mittee with Mr. LaRoe as its chairman, Mr. Kenneth McAuliffe, Mr. Neal 
Holland and Mr. Harry Yockey, as the members of the committee. It is 
assumed that they will have a proposal before us tomorrow afternoon on 
which we can vote, Mr. Leffingwell, on the matters under consideration. 

Mr. LaRoe: May I add to that, Mr. Chairman, that in addition it is 
the tentative view of this special committee that the matter should be 
laid before the Chapters for their discussion and debate in order that 
they may transmit their views to the Association and to the Commission, 
so that we hope by the time we get through with this thing we will have 
fairly complete views from the whole membership of the Association. 

Mr. Leffingwell: I would understand, then, that under that pro- 
cedure no final action would be taken tomorrow. 

Mr. La Roe: I would say that tomorrow’s action could not do more 
than deal with the fundamental aspects of the thing. There are certain 
fundamentals which I think we have to go on record on, here, but with 
respect to the literally scores of suggestions that have been made, they 
ean be considered only by the individual Chapters, for the simple reason 
that we don’t have time here to take them all up. 

Mr. Leffingwell: I think that answers my question. Now all I have 
to say is that in general I will oppose the proposed changes. 

Mr. John F. Finerty: The Secretary, Mr. McCoy, has been good 
enough to loan me a copy of the Commission’s Order of April 28, 1955, 
referring to the postponement of hearing dates and the extension of time 
for filing briefs. I should have thought he would have sent me a copy 
Special Delivery. I want to say that, while there is latitude allowed in 
the rules as proposed, it is a little bit alarming to me that it is suggested 
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that the occurrence of a conflict of dates shall not be a reason for post- 
ponement of a hearing or briefs, and that the pressure of other work 
may not be occasion in itself. I think both might be excellent rules, 
standing alone, where there is latitude allowed by the language employed. 
I do want to point out this, that there must be a distinction made be- 
tween lone wolves like myself and large firms, and also between the types 
of our clientele. It is impossible for my clients, many of whom I have 
represented for 20 or 30 years, offhand to get counsel to represent them 
in these cases. I should think that a conflict of dates would be occasion 
for postponement, providing it is not a general investigation or some- 
thing where the convenience of other counsel must be concerned. 

Mr. LaRoe: Mr. Chairman, may I say that I agree with Mr. Finerty 
on that, and I think it was most unfortunate that the Commission sug- 
gested in its Order that no conflict, no matter how serious, would seem 
to be a sufficient reason for asking for a postponement. Some of us have 
clients that have leaned on us for 15 or 20 years, and where we have a 
serious conflict, we just cannot find somebody else to take our place. It 
is unfair to ask us to do it. I think in the case of a conflict, considera- 
tion should be given to a brief postponement. Such a postponement 
usually doesn’t require more than ten days or so to clear the conflict. 
I think it was most unreasonable for the Interstate Commerce Commis- 
sion to include those words ‘‘Conflict of Engagements’’ in its Order, 
and I hope it will be rescinded. 

Mr. Finerty: I must say that in my personal experience I have 
always been shown the greatest consideration by the Chief Examiner 
in matters of this sort, and particularly by the former assistant chief, 
now the Secretary. But it becomes of very great importance to those 
of us who are not members of large firms. You, Mr. Chairman, and 
Mr. LaRoe and myself are probably the veterans here. I even precede 
you. I have been before this Commission since 1910. In that time I 
have never asked a postponement, for instance, for briefs, without con- 
sulting the Examiner to see whether it would affect the disposition of 
the case. I am not apprehensive on that subject that we will not receive 
proper consideration. I am apprehensive on the question of the conflict 
of dates, because I had an experience with the Commission on that, 
because I had to go over the head of the then Secretary of the Commis- 
sion to the Chairman because the Secretary told me to tell my client, 
whom I represented then for 20 years, and now for 30, to get another 
attorney. So I think it would be well if it were made clear that that 
reason for a postponement of hearing or possible postponement of briefs 

-is a valid one without too much explanation. 

I don’t want to blackmail the Commission, but I just want to refer 
to a matter I told Commissioner Freas about. In California, they have 
a statute that provides that any Judge before he can collect his salary 
must certify that no case has been on his docket for more than 90 days. 
I would hate to see the Interstate Commerce Commission put in a position 
where the Commissioner would have to make similar certification, but 
the point is that very frequently these postponements for briefs of 
reasonable periods should not result in delays. I had an argument be- 

fore the Commission almost a year ago in a case which is not decided 
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yet, and I can understand why it is not. But I hope the Commission 
will not be too stringent in enforcing this rule, and will rescind the rule 
on the question of conflict of dates. 

Mr. John F. Donelan: Before making the comment I am going to 
make, I want to make it very clear that I agree with Mr. Burgess and 
others in commending Mr. Turney for the superb job he has done in 
analyzing the necessities of the situation with respect to these rules. 
I agree further that many of these cases are of great complexity. In 
perusing the abstract which Mr. Pinkney sent with respect to the pro- 
posed rules, I read with some surprise that with respect to Rule 270, 
an important provision is that only a single brief or memorandum may 
be filed on behalf of all parties aligned on a single side. A great deal 
of my experience before the Commission is in bitterly contested coal rate 
and iron ore rate situations. I am immediately struck with the fact that 
I feel that this suggested rule will be productive of more mischief than 
good. I have great difficulty in view of the requirements and nuances 
of these type cases, in determining who can be described as aligned on 
one side. I have difficulty in imagining the practicalities of getting 
three or four independent lawyers to agree on what a brief should 
contain, when they represent independent clients. I am concerned that 
the enforcement of this rule will be productive of litigation on the 
ground that it would be a deprivation of due process. I feel that any 
such rule should be given the most careful consideration before it is 
adopted. I don’t think it is practicable, and I have serious doubts as 
to whether it is legal. 

Chairman Turney: Mr. Bieneman, did you wish to speak? 

Mr. Walter Bieneman: I, for one, am inclined to agree with the 
position that has been stated by several people, Mr. McCoy particularly, 
that I don’t think the Commission’s rules require general revision. 

I also feel that the practice of having the Examiner review a matter 
on exceptions is not necessarily bad. In many cases, it seems to me, that 
the Examiner who heard the proceeding has a much better grasp of 
what is involved than a Review Board would have. I don’t think that 
the Examiners, as such, are necessarily opposed to changing their minds. 
I think with the quality of men the Commission has had, they are per- 
fectly willing to change their minds in a proper situation. However, 
I am wondering if there is any good to be gleaned by increased use of 
the pre-hearing conference. It seems to me that, in many cases, par- 
ticularly in the rate proceedings that are handled on modified procedure, 
it is very difficult to find out just what the issues are on the basis of 
the complaint; or on the basis of the first statements filed by complain- 
ants. Many times it is difficult for the Examiner after all the pleadings 
are in to find out just what the issues are, and in some cases the parties 
do not meet the issues head-on. I think that is also true in many motor 
carrier application cases. Perhaps increased use of the pre-hearing con- 
ference would eliminate those problems and would, in many cases, result 
in stipulations which would eliminate a lot of the unnecessary evidence, 
and probably would make for much shorter records and quicker deci- 
sions. I throw that out simply as a suggestion. 
Chairman Turney: Thank you, Mr. Bieneman. 
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Mr. W. R. McFarland: Mr. Chairman, members and guests, this 
necessary restriction on time obviously prevents any extensive discussion 
of the proposed rules or a report. I agree with a good deal of what the 
others have said, but Mr. Burgess and Mr. McCoy expressed my thoughts 
most nearly on this subject. 

I would like to call the attention of the members, who will have to 
consider this thing, to one other thing, and that is that there has been no 
substantial change that I know of in the Commission’s jurisdiction since 
the rules were amended extensively in 1942. It was generally agreed by 
the practitioners, after the Administrative Procedure Act of 1946, that 
there would be little if any change needed in the rules of practice. 

Now I would like to read two very short statements by two gentle- 
men for whose judgment I have great respect. I have great admiration 
for them personally. If I should run a few seconds over, I hope you 
will let me finish. 

In 1942, Ex Parte 55, in that proceeding, I would like to read pages 
5 and 6. Mr. LaRoe, who was then and now the Chairman of the Com- 
mittee on Procedure said: 


‘*T find throughout the Association of practitioners, a feeling 
of conservatism about changes in the rules. Not only that, but a 
feeling of apprehension lest rules which have proved highly satis- 
factory be tinkered with too much and made less satisfactory than 
they are today. * * * The net result was that—this is a general 
feeling—the present rules should be used as a basis for any revision, 
and that the changes contained therein should be carefully and 
conservatively and sparingly made.’’ 

‘‘Shippers and their counsel find themselves in accordance with 
the statement made by the Association of American Railroads: ‘The 
present rules have worked satisfactorily over the years, have op- 
erated fairly as to all parties, and are familiar to and understood 
by a large body of persons dealing with the Commission.’ ”’ 


Then Mr. J. Carter Fort says in that same argument: 


‘*Now with the Commission, so far as I know, when you bear in 
mind the fundamentals of the Commissions practice, there has been 
satisfaction to a very remarkable degree, and that, as Mr. LaRoe 
has suggested, has been not satisfaction on the part of the special 
interests but a general satisfaction on the part of all interests. The 
Commission, of course, is entitled to great credit for that situation 
and it is entitled now to credit for trying to further improve that 
procedure. I cannot escape the conclusion that you are now pre- 
sented with greater opportunity for mistakes than you are with 
opportunity for further improvement, so far as serious and radical 
and fundamental features of your practice are concerned. Do not 
understand me as complaining at all against refinements, mergers, 
changes, in form and things of that kind, and against very well con- 
sidered changes of a more significant nature; but I do say that, 
in the light of all that Mr. LaRoe called attention to, and the brief 
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sketch that I have made, the whole thing should be approached in 
a spirit of great caution. 

‘‘Why? Because you have nothing urgently wrong. There is 
nothing here to be excited about and, therefore, no occasion what- 
ever for desperate steps or even for steps that are highly experi- 
mental in their character.’’ 


I think the thing should be approached in the light of one of the 
railroad slogans that you people have seen on signs frequently, and that 
is ‘‘Stop, Look and Listen.’’ 

Chairman Turney: President Pinkney has suggested that I restate 
the fact that there are two proceedings involving the rules. One of 
them is the present proceeding Ex Parte 55, which will proceed to con- 
clusion. That involves merely suggested amendments which have not 
yet been proposed, but which I understand will be proposed to the 
present rules and in their present form. 

The other is Ex Parte 195 a proceeding which was opened on 
Monday of this week, which involves a broader question of whether or 
not there should be a complete revision or reexamination of the entire 
question, and which will probably be with us for some years before it 
is ever decided. I think that should be brought out clearly, that so far 
as Docket 195 is concerned, it is not anticipated that there will be any 
immediate action—certainly not within the year. 

Mr. James A. Bistline: My comment has to do with Mr. Burgess’ 
query about the necessity of any substantive changes in the rules of evi- 
dence and whether or not they should be put in the proposed new rules 
of procedure. I have been impressed, or depressed, as the case may be, 
with the great amount of repetition that goes into a lot of cases, often 
by the same side. It seems to me that at least in the case of parties on 
the same side, if they cannot iron that matter out beforehand, that the 
Examiners should realize that repetitious evidence should be ruled out, 
even though it may be relevant. It seemed to me that the records should 
not be built up by that type of material. Particularly in rate cases, 
you often get six or eight exhibits where they all say the same thing. 

Mr. Kenneth J. McAuliffe: I would like to carry the subject brought 
up by my friend Mr. Finerty a little farther into the realm of acri- 
monious debate. 

Most of the important rate cases today involve either a suspension 
or an investigation, after suspension has been denied. In the interests 
of justice to the parties, it is often necessary to proceed with the hearing 
and final decision as promptly as may be possible. I want to know how 
that fits in, first with the question of those postponements, however short, 
in the day of the hearing; and second, with the use of any form of canned 
testimony and exchange of exhibits prior to the time of hearing? I 
think those matters must be considered, particularly in connection with 
the postponements of hearing to afford an opportunity for the use of 
written statements, as oral hearing usually is necessary in these cases. 

Mr. Arnold Levy: I would like to address a question to Mr. Burgess. 

Mr. Burgess, I wanted to inquire whether your rhetorical question 
‘was intended to imply that, in your view, the optimum expedition of the 
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exigency could only come about by an amendment of the basic statute 
over and above the Commission’s continued reexamination of its rule- 
making power? If the answer to that question is in the affirmative, 
I want to ask you if you have thought whether the amendment would 
take the form of increasing the flexibility of the Commission, the Com- 
mission’s ability to meet exigencies in the field of the public interest, 
or narrow the Commission’s mobility by subjecting it to a mandatory 
requirement ? 

Mr. Edwin F. Burgess: My answer to the first question is yes, as I 
recall the way you put the question. I think there is need for expedition 
such as contemplated in the Lag Bill. I doubt that you can expedite 
by the proposed rule any more than the Commission is now doing in such 
eases as the revenue cases, classifying them as emergency or exigent 
eases. Any rule that, in the end, provides for and contemplates a 
hearing where it can be shown that a material issue of fact is joined, 
means a delay for a hearing. It means that you are in the procedure 
now being followed. I don’t see how the rule suggested, or any rule, 
that contemplates a hearing would be much, if any, improvement over 
the special rules of the Commission at the present time. That was the 
reason for the Lag Bill, which would contemplate meeting the emergency, 
trying out the issue after it was met, and later reimbursing the parties 
if it came to that. As I say, I don’t want to argue the Lag Bill, but 
that is my view of it. 

Mr. John P. Fishwick: I haven’t had an opportunity to see the new 
rules that you submitted, but in connection with the Commission’s rules, 
it seems to me that if the Commission is serious about the Order it issued 
last week with respect to extensions, that it has made one of its present 
rules obsolete, and that is the rule which requires replies in ten days. 
I think those of us who are outside of Washington will feel the impact 
of that perhaps more than those in Washington. The situation is this. 
Oftentimes, for instance, we get exceptions to proposed reports, or peti- 
tions for reconsideration which are filed with the Commission on a 
Friday. It is Monday when we get it. We have to mail out a reply by 
the following Friday. That is a short time when you have the situation 
that confronts many of us who represent the railroads, even if we are the 
only railroad involved. 

Then we have the problem of the printer. I have always tried to 
print replies in cases of importance. It seems to me that the Commis- 
sion would rather read a printed brief or a printed reply than a mimeo- 
graphed one. It is absolutely impossible, where you have small town 
printers who don’t have the overnight service that you may have in 
Washington or New York—it is absolutely impossible to get out a reply 
in the 10-day period. 

It seems to me that if you are going to stick to your new extensions, 
the period ought to be modified to some extent, perhaps 20 days. Unless 
that is done, you are just going to encourage sloppy work on behalf of 
your practitioners, and you are going to encourage the mimeograph 
machines to run instead of printer’s ink. For myself, I know that in 
the past week I have had to submit a reply which didn’t satisfy me. It 
was not as good as I would like to have done, and not as good as I think 
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I might have done if I had a few days more. It had to be mimeographed 
and sent in on a Friday. It had to be sent in that way in order to meet 
this new requirement of the Commission. I do think you ought to give 
us a reasonable time in order to present a case to you as best we can. 

Chairman Turney: Your suggestion, as I understand it, Brother 
Fishwick, is that the time for replies be extended ? 

Mr. Fishwick: Yes, sir. Say 20 days. And that ought to be done 
immediately if the Commission is not going to give us more liberality 
in extensions under the existing Order. 

Mr. Lee J. Quasey: I wish to concur in the remarks made by the 
gentleman from Roanoke, and I want to say that the shippers are just 
as much concerned, especially some that I represent in this matter of 
limitation of time, as the railroads would be under the 10-day rule, and 
consider the fact that the work weeks are shortened a good deal. You 
have virtually only five days of productive time in offices, and, every- 
thing considered, it would work a hardship and a definite detriment, be- 
cause in order to expedite procedure before the Commission, additional 
time is often needed to be employed to good advantage in order to be 
able to get the views of parties located geographically at some consider- 
able distance from each other, in order to consolidate and to minimize the 
amount of the pleading or the other subject matter that is to be pre- 
sented. 

Mr. Finerty: I think there is a question of psychology involved that 
is very important. I think that neither the Commission nor the prac- 
titioners should be stampeded by unintelligent criticism. Certainly the 
statement made here by the Chairman today shows that the Commission 
is doing an excellent job. The character of the work is such that it 
cannot be disposed of offhand. And it cannot, as in a nisi prius court 
dispose of it without mature consideration. It affects too many inter- 
ests. I think that in approaching any revision of your rules, you should 
have in mind that we have worked for many years under those rules, and 
successfully, despite the unintelligent criticism. Now may I add one 
suggestion? If you are going to revise the rules, revise the index. That is 
the thing that needs revision. 

Mr. Andrew W. Green: I am just new to this game of being a 
practitioner, but of course I don’t think you ought to be too stringent 
on the rules. I think you ought to give one extension of time more or 
less automatically. I might add that I think particularly when the other 
counsel is willing to agree—now I happen to have a one-man law office. 
It may be that something comes into my office on Monday morning. I 
might not even be able to read it for ten days, let alone answer it. I 
am sure some of you are in the same position. 

Furthermore, maybe I am one of these fellows that piles up the 
record because in a couple of cases I have handled, I spent three days to 
a week drafting one of these pleadings in one of these rate cases here. 
Maybe the Commission doesn’t want me to do it. But I feel I have to 
do that to present competently the evidence involved and the arguments 
involved. I feel that if I am going to give it that amount of time, I just 
cannot do it when the thing is dumped in on me one week and I have 
to get it out the next. It is just not possible. You also have the problem 
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of expediting the case too, but I think that you have to weigh the stand- 
ard of practice which the practitioners are going to maintain against the 
desirability of getting the decision out in a hurry. 

Mr. Bill Hesse: I am concerned somewhat with the proposal which 
I read in the abstract, that Answers must be concise and meet the issues. 
In a great many of these cases, where a large number of railroad com- 
panies, for example, are made defendants, it is almost impossible to pre- 
pare an Answer on behalf of all of the roads; that is, all meeting to- 
gether and forming a committee and preparing an Answer on behalf of 
all of them, or of each road, small as well as large, preparing its indi- 
vidual Answer and reading each one of the allegations in detail. It 
seems to me that the Commission’s rules now have worked very well 
where they say that in the absence of the filing of an Answer, the case 
is deemed at issue. It seems to me also that the result would be that, if 
each defendant must answer specifically, a number of small defendants 
are going to fail to answer, and as a result of their failure it may be an 
admission, or it may be ruled an admission as perhaps to all of the 
defendants. 

Mr. Earl E. Eisenhart, Jr.: I am rather persuaded, from what I 
have heard here, that the rules do not require extensive revision. I also 
am convinced that they should not be cluttered up with a number of 
sections on evidence. However, I do believe that the Commission should 
give consideration to developing a body of law of evidence appropriate to 
administrative procedure. I feel that much of the criticism that has been 
made here today of the practitioners, goes right to the point that the 
Examiners take the easy way out and allow too much irrelevant evidence 
—for what it is worth, as they put it. I think that leads to the extensive 
cross-examination and some of the other evils mentioned and results in 
lost time. I was surprised to find that when a group with which I am 
associated wanted to discuss the matter of evidence in administrative 
agencies, and especially the Interstate Commerce Commission, they 
found that there was very little to discuss, that there was very little 
governing law. I believe that situation should be corrected. 

Mr. R. J. Lehman: I would like to say just a word to endorse what 
Mr. McCoy, Mr. Burgess and others have said. I have lived with the 
Rules of Practice for a great many years, and I know as well as most of 
us do that there is considerable room for improvement. 

I have read the proposed rules, examined them, and spent a 
few nights on the train doing that. I think there are many ele- 
ments of strength in them, and many suggestions can be adopted. But 
one thing frightens me, Mr. Turney. It seems to me that by providing a 
great deal of detailed specification for pleadings, which must be complied 
with, and by providing for more rigid rules of evidence than now gen- 
erally are applied—you are, of course, familiar with the fact that the 
Supreme Court has said that there ought to be some liberality in practice 
before a Commission—and my great fear is that if any such detail in the 
specification and procedure is adopted, the Commission will soon find out 


that it is in grave danger of having substantially delayed its proceedings 
rather than expedited them. 
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Mr. Edward A. Kaier: Mr. Turney, I just have to know how to 
get postponements. If the press of other work is not good cause, and if 
some conflicts of engagement are not good cause, I wonder if someone 
up there could tell me what, short of death, is good cause. 

Chairman Turney: Matrimony, I think. It might be worse than 
death. 

Mr. McCoy: With respect to the point just made by Mr. Lehman, 
so far as rules going to so much detail is concerned, and affording oppor- 
tunities for filing of pleadings, I think this sentence from the last annual 
report of the Federal Communications Commission would be of interest : 


‘*On February 17, 1954, the Commission limited the number of 
pleadings which may be filed in these proceedings. This was done 
because numerous and repetitious pleadings have delayed and com- 
plicated consideration of cases, and indications were that many such 
pleadings were unnecessary to their disposition.’’ 


There is a documentation of just what you are saying. 

Mr. Nuel D. Belnap: I would like to make an inquiry about one 
portion of the present rules. Perhaps you can answer if anything is done 
about it in the proposed rules, and that relates to the matter of the 
subpoena duces tecum. The little summary we have here before us does 
not speak of that. 

Chairman Turney: I can answer that, Brother Belnap. The pro- 


posed rule follows the recommendation of the President’s Conference 
Committee. No, I am sorry, it does not. It follows a draft which was 
finally passed over and left up to the individual Commission. The pro- 
posed rule gives the right of subpoena duces tecum upon demand sub- 
ject to quashing by either the witness or the adversary party. It follows 
very closely the civil rules. In fact, as I recall, it follows them exactly. 

Mr. Belnap: Since the proposed rules deal so specifically with so 
many phases of evidence, do these proposed rules as to subpoena duces 
tecum deal with criteria upon which it will be issued or quashed? 

Chairman Turney: Yes, because the civil rules do. 

Mr. Belnap: I would like to make an inquiry of the Secretary as to 
the present practice of the Commission. I could speak of a matter on 
which I have been purely a bystander in the livestock and fresh meat 
ease, and which Paul Blanchard tried three or four times in the last 
few years, to force railroads to produce some statistics as to railroad 
costs, and always without success. I am not interested. As I say, I was 
purely a bystander in the matter. But can the Secretary tell us the 
present practice of the Commission when records are requested, on what 
eriteria they are denied, because to the best of my knowledge they have 
never been issued. 

Mr. McCoy: As you are aware, the rule requires that a petition be 
filed in the type of subpoena of which you speak. In an ordinary sub- 
poena, no petition is necessary. When the petition arrives, it is sent to 
the particular Bureau processing that subject matter. The recommenda- 
tion for action thereon is made by the Chief Examiner, if it be Formal 
Cases or by Mr. Coyle, if the subject matter concerns motor carriers. The 
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recommendation is addressed to the Chairman of the Division 1, as being 
a procedural matter. What Mr. Coyle or the Chief Examiner would say 
in their memoranda would largely be a matter of how they react to the 
prayer set forth in the petition. 

Mr. Belnap: In all these processes there were formal petitions and 
formal replies, and they were opposed by the railroads. The material 
asked for was obviously relevant. That could not be denied. It asked 
for data from railroads which were wholly within their possession. It 
seems to me that if the rules are to cover in some detail the matter of 
relevant evidence, it would be helpful in connection with the problem 
to have that covered. 

Mr. McCoy: All I can say there is that the rules provide for the 
exercise of discretion by the Commission whether it will or will not be 
granted. I recall the particular petition to which you have reference. 
I didn’t make any recommendation on it, I recall. I had some phone 
calls from Chicago on it. Isn’t that right? 

Mr. Robert D. Brooks: In the proposed rules, there is an attempt 
to make a clarification of pleadings by requiring the pleading of 
evidence. If that is so, how would a defendant, such as railroads or 
groups of railroads, possibly be able to prepare a defense to a pleading 
in the absence of a traffic study or other data required to answer pleaded 
evidence? How could that be accomplished within the time allowed by the 
proposed rules? I would say that I get several complaints a week, and J 
would say that out of that group there isn’t one out of a thousand that 
will plead any specific fact as such. It merely sets out a general degcrip- 
tion of the traffic involved. They don’t say from or to where, or any 
other particulars but merely that the rates are in violation of Sections 
1, 2, 3 or 4, and that is the total amount of the complaint involved a 
given number of dollars. 

Mr. Lewis E. Pierce: I would like to make one comment about some- 
thing that appears obvious to me. It appears to me that if the Rules of 
Practice before the Commission are made more technical than they now 
are, they might serve very well to become an obvious vehicle for even 
more harassment and delay than exists now, especially if we realize that 
perhaps there are not going to be as many ways to get postponements 
and delays as we now have. This, I think, is obvious when you consider 
some States that have pleadings that are more technical than others. 
For example, I can name a State, Kansas, and I hope I don’t offend 
any of you. The pleading over there is quite technical and, as a result, 
fellows will motion you to death. They motion you for two good reasons 
—to them. One is to get more time to prepare on the merits, and two 
is that they figure that pretty soon they will wear you out and maybe 
you will settle a little easier. Maybe we don’t have exactly the same kind 
of considerations before the Commission, but certainly this kind of 
technical procedure could be used very conceivably, and very easily for 
more harassment and more delay. 

Mr. Joseph F. Eshelman: First, I think we all owe a debt to Mr. 
Turney for bringing before us in such sharp manner some of the ques- 
tions our officers, who have been on the firing line in Washington in 
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dealing with bills before Congress have had to meet, and which have 
plagued the Commissioners in their efforts to keep their practice and their 
jurisdiction and their control over the Examiners within bounds. Un- 
doubtedly much of the report of Mr. Turney has sprung from such legis- 
lation and proposed legislation in past Congresses, and in the present one, 
and arises by reason of these task forces, committees, and the President’s 
Conference, and so forth. So, if this report should do nothing more than 
make us conscious of the need for us to back up the Commission to pro- 
tect the integrity of its practice, it will have served an excellent purpose. 
I do not speak from any familiarity with the rules themselves. I hope we 
can all have an opportunity to do that later. I have one basic comment 
that I think we all ought to have in mind. Apparently the purpose that 
these rules are addressed to, is to produce a more expeditious or efficient 
method for the Commission to discharge its work load. If they should 
produce that result, then possibly, regardless of what our choice might 
be about those rules, we ought to submit to it. If they would not, then 
undoubtedly we should not submit to them. That, of course, can only be 
determined by these answers that will come in to the Commission. But I 
have this in mind. Having grown up in the days when Commissioner 
Meyer was on the Commission, a man whom you will regard as a most 
efficient administrator—he might not have been trained as a lawyer, at 
least until he was on the Commission—you will remember that his idea 
was that anyone ought to be able, if necessary, to file practically a post- 
card with the Commission and say, ‘‘I want this looked into and fixed.’’ 
You will remember that at a hearing, if anyone, shipper, carrier or any- 
one else came in with very much in the way of objection, he would say, 
‘‘Let us pass that on. Let us take the evidence.’’ 

After all, the function of the Commission here is not that of a court. 
It is an administrative body dealing with technical matters. It is its 
administrative determination which is the thing that is important. If we 
surround the determination of those questions by all this panoply of 
procedures which we borrow from the courts, we will tend to make the 
ultimate product of the Commission’s action more open to judicial 
contest and to criticism, and, in my opinion, subject to being open- 
minded on the question of how it works out, but in my present opinion, 
I think it would actually make for delay. 





FRIDAY MORNING SESSION—MAY 6, 1955 


The three section meetings—Traffic, Finance and Operations were 
held simultaneously on Friday morning, May 6. These discussion groups 
were informative and interesting, with those in attendance expressing 
regret at not being able to attend each of the sessions. 

The Traffic Section proceedings are printed elsewhere in this 
Journal. The proceedings of the Finance and Operations Sections will 
be printed in subsequent issues. 
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FRIDAY AFTERNOON SESSION—MAY 6, 1955 


The meeting reconvened at 2:00 o’clock p. m., President James F. 
Pinkney, presiding. 

President Pinkney: The first thing I should like to discuss with you 
very briefly is the question of the section meetings held this morning. 
I understand that the participants in each of the sections expressed an 
opinion as to whether these meetings should be continued. There have 
been suggestions which will be taken into consideration by the new 
executive committee, such as allowing perhaps more time for them and 
perhaps staggering the meeting so that it will be possible for the mem- 
bers here to attend more than one session. Those are details I am sure 
we can’t resolve here today, but I do know that they will be considered 
by the executive committee when it arranges your next program; that is, 
assuming you like the idea of the type of session we have had here at 
this annual meeting. I would like at this point to call on the section 
on rates for an expression. Was there an expression made at that 
meeting ? 

Mr. Clyde B. Aitchison: Mr. President, Mr. McAuliffe was keenly 
aware of the fact that he was running short of time, and he asked the 
members at the session whether or not it was their wish to continue, 
and there was a unanimous shout of approval which I took to be a 
general approval of the proposition that everybody was having a very 
useful and interesting time of it. 

President Pinkney: Thank you, sir. Was there an expression from 
your group, Mr. Price? 

Mr. Warren Price, Jr.: Yes; it was unanimous that the meetings 
be held next year. There was some expression that it would be a good 
idea to have it staggered so that they could attend more than one session ; 
but there was a very enthusiastic response to the question about con- 
tinuing next year. 

President Pinkney: Mr. Mahaffie? Or will one of you from the 
finance section say a word? 

Mr. Neal Holland: I was there. The response was unanimous that 
the session should be continued. The panel talks were very interesting 
and provoked considerable discussion from the floor. 

President Pinkney: I might say that one other suggestion that had 
been made, and I am sure it will be considered by the executive com- 
mittee—but it might be well to get an expression from you on it here; 
that was the suggestion that perhaps we could have a meeting in the 
fall which would be devoted to the section type discussions, not neces- 
sarily three sections on the same day, but to have section meetings 
possibly to be held in Washington, or some other point. Just by way 
of guidance to the executive committee in considering that particular 
suggestion, and realizing this is short notice and you haven’t had much 
time to think about it, I would like a show of hands from those who think 
it would be an idea worth considering. That would be section meetings 
in the fall with an annual meeting in the spring devoted to subjects of 
very general interest, such as those we had up yesterday. 

May I see a show of hands of those who think it might be a good 
idea? (There was a show of hands). 
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President Pinkney: A substantial number of you so indicate, and 
the proposal will be presented to the executive committee for its con- 
sideration. It may be that it will be difficult to work it out this year, 
but at least it is something to plan for in the future—and possibly this 
year. 

At this time, ladies and gentlemen, we are going to have one report. 
The other reports will all, of course, be printed in the Journal. But 
there is one subject and one report that is of particular significance at 
this time, and that is the report of the Committee on Education, of which 
Mr. Aitchison is the chairman. There probably has been more mis- 
understanding and we have had more communications this past spring 
on education qualification standards than on any other subject. That 
will be covered by Mr. Aitchison in a summary of his report. His 
report in full will be printed in the Bulletin. I should like now to call 
on Mr. Aitchison to give us a resume of that report. 

Mr. Aitchison: Limitations of time compel me just to hit the high 
spots in the report. The subject is important enough and is so much 
in the minds of so many of us us that I think we all will want to read 
the unanimous report of the committee which has been submitted to the 
Executive Committee. The report is to be included in the May, 1955 
Journal. (See: pages 812-21). 

President Pinkney: Before proceeding to the election of officers, I 
call attention to a point made by Mr. Aitchison, that there had been 
some discussion on one portion of the report. 

The executive committee received this excellent report from Mr. 
Aitchison on Wednesday of this week. We, of course, compliment him 
highly on it. We think it is a splendid job, and we hope that it will 
go far toward explaining the approach we have taken on this problem of 
qualification standards this year, and the absolute necessity therefor. 
We also feel sure that these fine suggestions and recommendations of the 
committee must be carried out in full, to the end that we will have a 
better bar overall. 

The executive committee’s action, which was in the nature of an 
addition to one of the sentences read by Mr. Aitchison, was to add to 
the sentence, ‘‘ After all, the responsibility for a qualified bar lies with 
the Commission, which has been made the delegate of Congress to 
prescribe reasonable rules as to admission of practice,’’ the following 
phrase : ‘‘ And the bar has a professional, moral and ethical responsibility 
to see that such standards are kept high.’’ It was the view of the 
executive committee that of course what Mr. Aitchison had said was 
completely accurate, but we wanted to bring out the added thought that 
there is a great responsibility on us, as members of the bar, to see that 
these standards are kept high. 

I am getting ahead of myself by making some remarks I planned 
to make later. It seems, however, appropriate to make them here. 

Let me say that one of the weak spots, in the judgment of the execu- 
tive committee, has been the treatment and handling of grievance mat- 
ters, professional ethics, and questions involving professional ethics. 
Our committee this year has done a good job. In years gone by, there 
has been considered laxness. We shall try, and I know the new Presi- 
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dent and new executive committee will do everything it can to uphold 
the hands of its grievance committee. But I wish to call to your atten- 
tion the fact that the policing of our bar and keeping these standards 
high can be done only with the assistance of you ladies and gentlemen, 
all of you leaders in this Association, back in your home area. So let 
us bear in mind that one of the places that we must keep our standards 
up, if we are to preserve this Association as we now know it, and the 
Commission’s bar as we now know it, is to observe the highest standards 
of professional ethics, and the responsibility for that lies on each and 
every one of us. 

Mr. Aitchison: Mr. President, with the suggestion made by the 
executive committee, I personally, of course, have no disagreement. But 
I did not feel that it was incumbent upon me, as chairman of the com- 
mittee, the other members of which are absent, to modify their report 
by inserting language which seemed to me to be desirable and thoroughly 
sound. Of course, they had voted on the draft report which was sub- 
mitted to them. I had no justification for changing it at all. 

President Pinkney: Thank you, sir. At this point, we come to the 
election of officers for the Association. The report of the nominating 
committee was made yesterday. Under the by-laws, any additional 
nominations were to have been received by last night. 

Mr. Secretary, have you received additional nominations? 

Mr. Ford K. Edwards: No; I have not, Mr. President. 

President Pinkney: At this time, the Chair will recognize the Acting 
Chairman of the Nominating Committee, Mr. George Holmes. 

Mr. George W. Holmes: Mr. President, inasmuch as the list was read 
yesterday, and has been in the program which each person received 
yesterday morning, I shall not read the names, but on behalf of the 
Committee, I present those names as the nominees for the officers indi- 
cated for the coming year 1955-1956, and move their election. (See: 
March, 1955, Journal, p. 488). 

President Pinkney: The election of the gentlemen who have been 
nominated to be our officers for the next year has been received. Is 
there a second? (The motion was seconded). 

President Pinkney: All those in favor will indicate by saying ‘‘aye’’; 
opposed, ‘‘no.”’ 

The Chair declares the slate as nominated by the Nominating Com- 
mittee to be elected, there having been no other nominations. 

At this time, the program calls for a summation of the past year’s 
activities by your President and your executive committee. I haven’t 
had much luck in getting my executive committee members up with me 
on the platform. I hasten to add that I have had a great deal of luck 
getting this executive committee together many, many times during this 
year, and all of them have done magnificent work. But I will undertake 
very briefly to summarize our activities for the past year. I might say 
at this point that my job of summation has already been done largely 
for me, many matters have been brought out in our general sessions and 
at other times during the course of the meeting. I shall not undertake, 
for example, again at this time to summarize the Hoover Report, or the 
report on the Conference on Administrative Procedure. They have both 





JUNE, 1955 913 





been touched upon and the major problems presented by them have been 
discussed. These major problems are the status of Examiners, the status 
of the Commission’s jurisdiction, and the preservation of the non-lawyer 
privilege to appear before the Interstate Commerce Commission. But I 
might tell you very briefly what we have done this year on a few of 
these matters. 

Our members have appeared before the respective Commissions to 
which I have just referred. We have presented the views that you have 
heard expressed here during the course of this meeting. Specifically, I 
appeared before one of the committees on the question of the Hearing 
Examiner situation, urging that as great a degree of authority as could 
be retained under the Administrative Procedure Act be left with the 
Interstate Commerce Commission, so that it might have control over 
its eyes and ears, its Examiners. It seemed to your executive committee 
to be basically unsound to place under the Commission what would, in 
effect, be an independent judicial system over which it had virtually no 
control. 

It seemed to your executive committee that it was basically unsound 
to try to place all Examiners on a one-grade level. We are entirely 
sympathetic with the idea of increasing the salaries of Examiners, but 
we do not believe that the incentive motive should be removed from the 
position of Examiner. 

We did not believe it was in the best interests of the Commission to 
destroy a system whereby the Commission in the past has been able to 
recruit younger men, train them within its own walls to become Ex- 
aminers, and increase their salaries as they increase in proficiency and 
effectiveness. 

In the deliberations of the group considering administrative pro- 
cedure, one of the members of our executive committee sat, as did Com- 
missioner Cross. They did a magnificent job in protecting the Commis- 
sion’s jurisdiction. 

On the question of the Commission’s status in our governmental 
structure, I believe enough has already been said at today’s luncheon in 
our resolution, (see May 1955 Journal, Page 809) and you have acted. I 
will not further dwell on that, but the floor will be open later for any 
discussion or clarification, if any of you would like to bring it up. 

It might of interest for me just to scan a list of some of the actions 
taken by your executive committee, not by way of discussing them, but 
to give you an indication of the type of problems that come before us. 

We discovered, for example, that the Civil Service Commission had, 
in fact, down-graded the suspension board because the suspension board 
didn’t have final authority to act, and therefore was considered to occupy 
such a subordinate position that it was not entitled to the higher grades 
in the Civil Service rating. Your executive committee filed a brief be- 
fore the Civil Service Commission, pointing out that there is no more 
responsible position on the staff of the Interstate Commerce Commission 
than that occupied by each of the members of the suspension board. 
That board’s decisions are vital to all of us. We are extremely hopeful, 
and I might add optimistic on that score. We think that there will be 
favorable action taken on our request. 
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We have discussed many, many bills before Congress. It is also 
listed here that a legislative report will be made this afternoon. I have 
undertaken to touch on that. Those bills cover a wide scope of subjects, 
many of which we did not deem it wise for the Association to participate 
in, but which are of general interest to all of us. They have been re- 
ported to you in the Journal, and we will continue to report them to you. 

We have been, of course, both last year and this year, keenly inter- 
ested in those bills which would change the status of the Class ‘‘B’’ 
practitioner, or which would take away from the Commission its juris- 
diction over its internal affairs, its rules and its procedure. While we 
have not had the opportunity to appear before either House of Congress 
on these matters, we anticipate that we will be called upon to do so in 
the coming months. You will be represented by selected members. Some 
of you will be called upon to appear in connection with those matters 
over in Congress. I refer to the recommendations in the Hoover Re- 
port with which we do not agree, and those in the other reports with 
which we do not agree, and such matters as the Commission’s budget. But 
let me point out to you here that while we in Washington intend to and 
will present formally to the Congress our views, these questions are de- 
cided by vote in the House and the Senate. Those of you who have 
interest in these bills must do your part as citizens, and in your indi- 
vidual capacities, by letting your representatives know how you feel 
about them. We will do all we can back there, and we have done all we 
could, I believe, in times gone by, but let me again, as in the case of the 
grievance matter, impress upon you your personal responsibility and 
your personal effectiveness in dealing with matters coming before the 
Congress. 

We have hearings coming up in the immediate future. Let me give 
you a brief report on these. 

On next Friday afternoon, John Mahoney, your new President, will 
appear before the Senate Appropriations Committee on Independent 
Offices, to testify on the fees question we had up last year. You will 
recall his very excellent report of a year ago on our activities in that 
regard. We are, of course, opposing the imposition of these very severe, 
drastic, fees, for the filing of applications and permits, licenses and 
similar applications. 

On the same afternoon, and following a morning hearing at which 
the Interstate Commerce Commission Commissioners and many key 
members of their staff will appear, I personally will appear on the sub- 
ject of the Commission’s budget. I am going to take the position, and I 
think I can document the case, that the Commission lacks the necessary 
resources for the adequate performance of its duties. It lacks money 
and it lacks men. There probably isn’t a member in the room who hasn’t 
had some experience with the troubles brought about by the inability of 
the Commission to act promptly—or with the inadequacy of the Commis- 
sion’s resources for travel, for the suspension board, for the enforcement 
of the Motor Carrier Act, and things of that sort. We will do our best to 
see if we cannot prevail upon the Congress, at the least, to uphold and 
continue the increased appropriation recommended by the budget bureau 
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this year. I think Congress would be wise to go well beyond that. I 
might say that, being realistic that I am not too optimistic about getting 
an increase, but I am quite optimistic about preserving the gains made 
this year in the Commission’s budget. 

We have had many, many meetings in connection with the qualifica- 
tions question. As I indicated before, we received a great many com- 
ments and a good bit of criticism about the fact that we supported the 
Commission, in fact urged the Commission to set up educational qualifica- 
tions for our practitioners. These qualifications don’t affect any of 
you. They do, of course, affect a great many students, and a grandfather 
provision has been put into the most recent order to protect those men. 
But we all felt very strongly that, to justify the continuation of our bar 
as it is now, we must make every effort to strengthen it in every reason- 
able way, and we consider this to be a reasonable and a necessary way 
of strengthening it. 

We have been active in one respect in connection with the Commis- 
sion itself. When Mr. Mahaffie’s term was about to expire, we viewed 
with great concern the fact that he might not continue; and the Asso- 
ciation’s personnel worked hard in the hopes that we might have Com- 
missioner Mahaffie continue on for a number of years. It is a matter of 
great personal regret that he did not do so. 

I am now going to call on one of the gentlemen who did a great deal 
of work on the problem of the way-bill study. At this point, I should 
like to ask one of the members of our executive committee, and our 
Secretary, Mr. Ford Edwards, to take a moment or two to bring you up 
to date on that particular project in which we have been involved. 

Mr. Ford K. Edwards: A year ago this December, your Association 
was in receipt of a request from the Commission asking for an appraisal 
of the way-bill program, its study and its utilization. The then President, 
Mr. Morrow, appointed a five-man committee to make this study. On that 
committee, there were representatives of shippers and all carriers. We 
thought we had a pretty well-rounded committee. 

As a first step, we went to the Central Statistical Agency of the 
Budget Bureau, which must pass upon all federal funds for the gather- 
ing of statistics, and put before them a two-fold program. First, the 
committee would make its own appraisal and secondly, they were to ob- 
tain objective data from various user groups. We did this, contacting 
some dozen groups, motor carrier associations, rail carrier associations, 
shippers, state agencies, chambers of commerce, and so on. I don’t need 
to go into that, as it all appears in our summarization which is pub- 
lished in the Interstate Commerce Commission Practitioners Journal. 
The study was completed and a report made, with one dissenting vote, 
which recommended retention of the rail way-bill program. The report 
was adopted by the executive committee. The only criticism I have 
heard was to the effect that perhaps my vote should not have been 
counted, the general theme being that parties would know how I would 
vote before I started on the study. I think the committee made a very 
objective study, in any event, which speaks for itself. 
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Moving on from there, some eight or ten weeks ago, each Commis- 
sioner was in receipt of a communication, we were informed, from the 
Hoover Task Force on paper management recommending that the way- 
bill study be abandoned and that it be abandoned in relatively short 
order, and in the event it was abandoned the Hoover Task Force report 
to Congress would not mention the study and the Commission might 
take credit for having done something helpful. 

Those of us who were in favor of the study reacted somewhat to that 
suggestion, as you might imagine, and several groups, as individuals, 
communicated with the Commission and asked that serious consideration 
be given before any abandonment was made of the way-bill statistics 
program which had been in effect for several years; also that before any 
action was taken, the Commission should set down the item for public 
consideration, to take the statements of all those who were interested, and 
permit an oral hearing. I don’t know what action the Commission may 
take in the matter, but that is now where it stands. 

Another public body in a sort of left-handed way has made some 
reference to the way-bill statistics. I refer to the President’s Cabinet 
report on transportation policy, which has a sentence in there following 
its reference to the Commission’s statistical work, that there is need for 
strengthening—and this is the broad substance of it—strengthening the 
gathering of information of traffic movement. I was never quite sure 
what that term meant, but one of the members of that task force, who is 
familiar with that document and its preparation, is present at our con- 
vention, and I buttonholed him and asked him if that might possibly 
refer to way-bill statistics, and he said it could very well encompass that 
type of information. I merely mention this to show that you have here 
two advisory bodies that have taken divergent action. The matter now 
rests before the Commission for such action that it, itself may elect 
to take. 

President Pinkney: Thank you, Ford. There are dozens of other 
matters that I might mention that have come before your executive 
committee this year. Many of them have been quickly resolved. Many 
of them have entailed assisting the Commission with some of the ques- 
tions coming up down there in connection with practitioner problems; 
for example, we have assisted the Commission from time to time in 
connection with its examinations. 

We have had up with the Commission the matter of bringing the 
practitioners’ roll up to date. We have a real problem there, and it is 
an Association problem. There are some twenty-thousand-odd names on 
the rolls of the Commission. We know that many of them are dead. 
Many of them are now inactive. That is a problem with which we have 
been dealing and hope to find some solution in the near future, so that 
we might have an up-to-date active roster of the persons entitled to 
practice before the Commission. 

We took up one matter at a recent meeting which perhaps should 
have some discussion here this afternoon,—although no action appears 
necessary. I call your attention to an article that appeared in a recent 
issue of the Journal which reads as follows: 
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‘*At a meeting of the Association, meeting in Washington on March 
11th, the desirability of incorporating the Association was discussed. 
The following resolution was adopted by the committee to bring this 
subject up for consideration at the 26th Annual Meeting in New York 
City on May 5 and 6. The resolution reads as follows: 

‘**The matter of incorporating the Association being under con- 
sideration, and inasmuch as such incorporation if approved by the 
membership would require changes in the constitution and by-laws, it 
was moved that the matter be placed on the agenda for the next annual 
meeting in New York, and that a representative committee be appointed 
to study the whole matter, including the desirability of incorporation 
and, if found desirable, the form of incorporation, the charter and the 
by-laws and structure of the corporation, the transfer of funds and 
other property and especially the make-up and powers of the new board 
of directors.’ ’’ 

One of the things that could be dwelled on at length here this after- 
noon is the fine work that has been done by some of our members and 
by your staff in the Washington office, in the publication of books. I 
don’t have to elaborate on the excellence of that work to you gentlemen. 
You have seen the books and you are familiar with the work. But we are 
getting to be quite a business organization. Our dues do not cover our 
expenses, and much of our income, of course, is derived from the sale of 
books and pamphlets. We have gotten into business in a large way, 
which poses some questions which brought up the matter of incorpora- 
tion. I call your attention to the fact that the last phrase of this reso- 
lution says, ‘‘The transfer of funds and other property, and especially 
the make-up and powers of the new board of directors.’’ 

We on the executive committee have felt some uneasiness during the 
course of this year when we have been called upon to make decisions 
without the opportunity of having your advice and counsel. They have 
had to be made fast in some instances. We think that the whole question 
of the power and duties of the executive committee should be re-ex- 
amined, and it is my personal recommendation that in many respects it 
should be somewhat strengthened; not so that we could take action on 
broad policy matters, but that, within reasonable limit, the executive 
committee would have more freedom to speak for the Association. We 
have taken positions a number of times this year making it crystal clear 
that we were speaking for the executive committee of the Association. 
It might have been better if we had power to speak for the Association. 
If there be no objection, and you will have an opportunity to voice it, it 
would seem no special action is called for by this resolution, and your 
new administration will have such a committee to examine the matter and 
report back to you, giving information well in advance of the time you 
would be called upon to act upon any specific proposals. 

Ladies and gentlemen, that concludes my very brief report to you 
of our activities this year. I am sure I have overlooked many things. 

The floor is open for any questions or discussion of any of the 
matters touched upon either this afternoon or that bear upon our prog- 
ram that had been touched upon at other times during our meeting. 
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Mr. Wagner: Mr. President, is it time to offer a resolution? 

President Pinkney: Yes; you may offer it, sir. 

Mr. Wagner: I am a lone lawyer in my office, and I would like to 
recommend the adoption of a resolution to the effect that the Association 
ask the Commission to reconsider its recent announcement that post- 
ponements will not be granted because of conflict. I hesitate to tell 
clients that I have had for a quarter of a century to find another lawyer 
because I have a conflict. 

President Pinkney: Do you move the adoption of such a resolution, 
sir? 

Mr. Wagner: Ido. (Motion seconded) 

President Pinkney: You have heard the resolution. All those in 
favor say ‘‘aye’’; opposed, ‘‘no’’. 

It is carried by unanimous vote. (See May, 1955 Journal, P. 809). 
Any other business or comments? 

Commissioner Howard Freas: President Pinkney, you referred a 
little while ago to the activities of this Association to try to see that our 
suspension board and our long and short-haul board were given recog- 
nition commensurate with their responsibilities. Division II, the entire 
membership appeared before the Board of Appeals, and on Monday of 
this past week before the Civil Service Commission itself, trying to ac- 
complish the very thing that you people tried to accomplish. While I 
have not had any official word of it, I was told this morning that the 
Civil Service Commission has raised each member by one grade. I 
thought you might all be happy to know that your efforts have borne 
some fruit. 

I would also like particularly to express my appreciation for the 
wonderful work that Dr. Edwards and the committee have done with 
respect to the way-bill study. That was a monumental task. Commis- 
sioner Alldredge and I were a little hesitant to ask for it. But we wanted 
an objective study and it has been extremely helpful, and in everything, 
as far as I know that the Commission has called upon the Association to 
do or to render any assistance, we have gotten a remarkable degree of 
cooperation, and it is something I want everybody to know we thoroughly 
appreciate. 

President Pinkney: Thank you, Commissioner Freas. Is there any 
other comment, or is there any new business to come before the meeting? 

Mr. Thomas W. Browne: I would like to take just a moment, if I 
may. I would like to take just a moment to comment on a fact of which 
we are very proud in Philadelphia. 1956 will mark the tenth anniver- 
sary of our chapter. Great progress has been made in those ten years, 
particularly in the last few years. Of course, it being our birthday, we 
plan a fitting celebration, and we can think of nothing better than to host 
the annual meeting in Philadelphia in 1956. We have presented in 
writing an invitation to hold the meeting there. I would like to take 
this opportunity to submit a brochure outlining the facilities and ac- 
commodations available in Philadelphia. 

I am certain that the activities of our committee in investigating the 
matter has produced a program that would be, we think, one of the 
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greatest annual meetings that we have had. We sincerely hope that the 
executive committee will give favorable consideration to this invitation. 
Thank you. 

President Pinkney: Thank you, Mr. Browne. Your invitation has 
been received and will be delivered into the hands of the new executive 
committee for action. 

President Pinkney: Is there any other new business? 

Mr. Robert W. Valimont: One of the principal items of business 
which any annual convention is known by is the resolution or resolutions 
which that meeting passes. The ten items which constituted the resolu- 
tion which was passed at our luncheon seem to me to have been hastily 
acted upon. I am wondering if in future years a resolutions committee 
could not be appointed in advance to present the resolutions in advance 
of the meeting, or at least at the time of registration. At that time we 
would certainly be able to give it much more mature judgment than we 
were able to give it today. When we have something as we had today, 
the most that we can expect is that we will have items of a very general 
nature, or items which we pass upon without mature and studied de- 
liberation. Therefore, I am suggesting that in future years a resolutions 
committee be appointed in advance and that such resolutions be printed 
and furnished to the members of the Association, either at the time of 
sending out the notice of the meeting, or given at the time of registration 
for the meeting. 

President Pinkney: Thank you very much. That, I take it, is a 
suggestion. It will certainly be noted and considered. I believe it should 
be acted upon affirmatively. However, I do wish to call attention to the 
fact that on many occasions, and I believe in part this was one, it may 
not be possible to prepare the resolution on matters currently under con- 
sideration until, of course, or except, of course, after deliberations of this 
body at its meetings. 

Mr. Valimont: I think that is entirely correct. However, most of 
the items we passed today could have been put in a framework in 
which changes which may have been required on the basis of delibera- 
tions that have taken place during the two days could have been added. 
Most of them certainly should have been in our minds before coming to 
the meeting. 

President Pinkney: I quite agree. Your President has been remiss. 
I should have appointed such a committee well in advance of this par- 
ticular meeting. 

If there is no new business, I come now to a very pleasant task. 
It has been an interesting and a profitable year for me. I now turn 
over the gavel to our newly elected President, Mr. John R. Mahoney. He 
has had an interesting and fine career to date. He has an even greater 
one ahead of him. Of that, I am sure. 

He was born in North Andover, Massachusetts in 1916. Attended 
Philip Andover School, and Harvard, where he got his Bachelor’s degree 
in 1937, his law degree in 1943. He specialized in transportation in 
college under George Baker, now Professor of Transportation in the 
graduate school in Harvard. During the war, he was commissioned a 
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second lieutenant in the Transportation Corps in 1942. He served in 
North Africa, and in Persia, as aide to the Commanding General. He 
was also aide at one time to Averell Harriman at the Teheran and at the 
Cairo Conferences. From 1946 to 1953, John was associated with Parker 
McCollester of fame in our organization. We have all known and loved 
Parker, one of the great practitioners before the Commission. John 
was with him at Lord, Day & Lord from 1946 until his death in 1953. 

From 1953 until the present time, he has been a member of the 
firm of Casey, Lane and Mittendorf of New York, specialists in admiralty 
and transportation law. In 1950, he was the chairman of the Metro- 
politan New York chapter, and from 1953 to 1955 he has been a Vice 
President and member of your executive committee. 

I am sure that John is going to make us an extremely able President, 
and it is with great pleasure that I at this time relinquish my office into 
his good hands. 

President John R. Mahoney: I told Jim Pinkney a moment ago that 
all I would have to do to make this perfect is slip on the way up here. 

One of your number, my friend Gene Liipfert, said to me yesterday 
with a certain degree of asperity that he hoped next year this Associa- 
tion would have sense enough to elect somebody as President who 
wouldn’t break his leg or his behind skiing. Maybe it is a good 
omen that I have gotten an appointment later on today to have this 
plaster cast taken off my leg. I hope that presages a vigorous year ahead, 
one so filled with practitioners’ business that I just will be saved from 
myself and from skiing. In any event, thank you very much for your 
vote of confidence today in the face of my abysmal lack of physical co- 
ordination. 

There is a story which undoubtedly is apocryphal, but which I think 
is probably applicable to this turnover today. It concerned the late 
President of Harvard, the very starchy individual named A. Lawrence 
Lowell. 

Mr. Lowell had just attended the dedication ceremony of that mas- 
sive pile of granite known as Widener Library in the Harvard yard 
back in 1924. He was walking back to his office after the ceremony with 
his deputy, Archibald Cary Coolidge. They are two real Brahmins any- 
way. 
Lowell is reported to have said to some third character, nameless, 
with an understandable sense of satisfaction, ‘‘ Well, at last we have got 
the library program in good shape for a long time to come.’’ He was 
very much taken aback when Coolidge turned and said, ‘‘I think we 
ought to begin planning on a new and bigger library immediately.’’ 
So apparently President Lowell managed to parry with a suggestion, and 
said, ‘‘ Well, where would we be able to get any more room here in the 
yard for a bigger library?’’ Coolidge very deliberately looked over at 
the red brick house next to the library, which has housed Harvard presi- 
dents for many, many years, and said, ‘‘Why, we will use your house 
naturally.’’ 

Like President Lowell, Jim Pinkney and his predecessors can be 
properly confident and proud that they built well and wisely. If I 
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should suggest today a very few areas in which we might try some new 
ideas in the forthcoming year, I am confident that he will understand 
that I don’t have an eye on his house, or anything like that, but that I 
am simply driven by the basic American urge for a slightly different 
and a new model every year. I am sure as a matter of fact that he is 
receptive to that idea and others, because he has plowed out some new 
ground for us during his term and suggested new areas this year in 
which we can work, and in which I am sure we want to work. 

I would be hypocritical if I were to say that I am nervous as to what 
lies ahead. Fortunately, the people who set up this organization very 
wisely arranged for a continuity of ideas by putting on the executive 
committee the first Vice President, and, probably more important, by 
keeping on the executive committee the past Presidents of the last few 
years. This pattern gives the President a chance to consider some of the 
problems with which he is going to be faced before he has to take the 
final responsibility for them, and, more important, it gives him the 
powerful support of the immediate ex-Presidents in facing up to those 
problems. 

I know from working with Jim Pinkney that I shall need and also 
get his particular support. For instance, this coming Friday is an 
example. Jim spoke of the fact that there was a joint mission up on the 
hill. I believe we have it worked out so that we are going to make a 
joint presentation. That is, we are going to cover two fields and go in 
together on this thing. 

In the future, as in the past, there is bound to be a certain amount 
of criticism, grass roots criticism, particularly that too much power is 
focused in the eastern seaboard in the directorship and control of this 
organization. I think that is inevitable, but I think it is difficult to 
avoid this concentration because many, if not most of the day-to-day 
issues that come up require on-the-spot and speedy resolution. Since 
we are necessarily oriented towards Washington, we must count on 
attendance at executive committee meetings of those east of the Missis- 
sippi, although on the big problems it is possible to cirecularize the mem- 
bership and the chapters, the day-to-day job, to be done, has to be done 
within the framework east of the Mississippi. In that connection, I can’t 
begin to tell you how fortunate your organization is to receive the help 
of the important men at the bar of the Commission. I, for one, am 
constantly amazed at the activity and time that is given quietly and 
selflessly by such men as ex-Presidents Wilbur LaRoe, John Turney, 
Giles Morrow and Granville Curry. I was just going to say I had named 
only a few of these. There are others, like Ed Burgess and Chester 
Thompson, who are equally available. Wilbur LaRoe and John Turney 
are towers of strength. The job that they had done must be apparent 
to everyone attending this meeting. But in any event, these men are 
ever-ready to give without stint of their time and their effort in the af- 
fairs of this Association in either a formal or an informal way. I hope 
that I can count on them as my predecessors have for wise and informed 
judgment. 

There is an almost unique relationship of our Association with the 
Commission itself through our ex-President, Commissioner Howard 
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Freas, and through ex-Commissioners Aitchison, Mahaffie, Patterson, 
Splawn and Knudson, who are all members of the Association. In the 
best sense of the word, these men represent a continuing partnership on 
both sides of the bench. If the latest Hoover Committee report is to be 
taken seriously by Congress, the existence of these close ties should serve 
us both in very good stead in the months and years ahead. 

At last year’s convention, it was apparent in certain quarters that 
the existence of our integrated Commission bar, embracing non-lawyers 
as well as lawyers, was threatened from without. During the past year, 
the Commission, in partnership with the practitioners, has taken action 
which goes a long way towards meeting the criticism in this matter. 
I just bring that up here in connection with the relationship of the 
Association with the Commission, because I think that that very close 
working relationship was such that we were able to assist in some small 
measure the Commission in this very knotty problem. 

The coming year may be the time to explore the possibility—I am 
not sure of this, but it may be the time to explore the possibility of 
dealing on a more formalized basis with the other specialized groups 
which, in some measure, share common interests with us, such as those 
who practice before the Civil Aeronautics Board, the Federal Maritime 
Board, the Federal Communications Commission and others, but those 
three in particular. We have had a practical demonstration of the need 
for continuing liaison among these organizations in connection with the 
question of fees for services. The statements yesterday of Mr. LaRoe 
and Chairman Mitchell in connection with the Civil Aeronautics Board 
suggest that closer association with that bar might give us a better yard- 
stick by which to measure our own progress or our lack of it. 

I am very glad to take official notice of the fact that at this con- 
vention particularly, the railroad men have turned out in large number. 
I hope we can count on renewed vigorous participation at both the local 
chapter level and the national level of the railroad group. We will 
certainly want to take full advantage of their participation in our com- 
mon transportation effort. 

I hope and intend to move in three ways to bring about closer 
liaison between the local chapters and the national body. First, I want 
to fill out the committees on the basis of recommendations from those 
people in the active chapters who are working at the local level. Second, 
I shall work diligently towards a rule, if we can get a rule, or a custom 
of practice, which will assure that those Vice Presidents that are picked 
in the future will have been active in the local chapters where local 
chapters are working. I know that there is nothing more disheartening 
to local chapter members than to do the work at the local level and then 
discover when the plums are handed out that someone is rewarded who 
is not even a member, or not a working member of the local chapter. 
I am going to try very hard to do something about that, and I think, 
particularly from what Jim Pinkney has said before, that the executive 
committee is certainly with me on that. Third, my practice has taken 
me all over the United States. In fact, over a fair share of the earths 
surface. I like to travel, and during the forthcoming year, if it is going 
to be helpful, I am going to try very hard to get a chance to meet with 
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the twenty-one local chapters, or as many of them as are interested, 
throughout the United States. I am not suggesting that I am going on 
any Chautauqua circuit ride, but I earnestly believe from the talk we 
have had at the executive committee sessions of the last four or the last 
five years in the warm-ups to the convention, that the relationship of 
the local chapters’ organization with headquarters can be improved. 
Whether or not a visit or a speech can help, I don’t know, but I certainly 
propose to do whatever I can to foster that relationship. I consider this 
third idea to be a two-way street. I am not going to just go around like 
some of the religious organizations, carrying the gospel. I have no in- 
tention of doing that. If local chapters are receptive, I am interested. 
If they are not, then it was a good idea. 

I would like to end on a personal note. During college and law 
school since I turned out a couple of theses and articles, I was familiar 
with the Journal as a working repository of information. But my first 
acquaintanceship with the practitioners as a living body came nine years 
ago in this very hotel, when I came up here with my late boss, Parker 
McCollester. At that time, I remember standing around in wide-eyed 
wonder at Commissioner Aitchison and other giants as they had the floor. 
In the intervening years before his untimely death, Parker was so busy 
that at times he had trouble getting to the meetings. But as a past 
President, he always encouraged me in any Association work that I did. 
I am certain that if I have fulfilled in some small measure the confidence 
that you and he reposed in me, it was due to his wise counsel and guid- 
ance. I sincerely wish he were still here to share my honor. 

The first executive committee meeting I ever attended was on a boat 
out in San Francisco harbor, as I recall, with Commissioner Freas and 
some others. If we have any luck, I would like to try to get the executive 
committee just to stand by here for a few minutes and if we can, we 
will have a meeting. If it is not possible to do that, then maybe we will 
meet at the dance tonight. At least while I can corral it, we ought to 
get together. 

Do I hear a motion for adjournment? 

Mr. Joseph A. Kline: Mr. Chairman: It seems to me we are about to 
close the meeting. I think Jim Pinkney ought to know that I, just a 
humble member, am expressing the feelings of a good many other mem- 
bers to whom I have spoken. I don’t want him to think that he is step- 
ping down this afternoon and that we are not appreciative of the work 
and efforts and energy and, I might say, blood, sweat and tears to a 
lesser extent, that he has put into it. I just want him to know that 
although he is stepping down and he is turning over the gavel to a very 
eapable successor, that we want to thank Jim Pinkney for the great 
job he has done for the Association. 

President Mahoney: Is there a motion for adjournment before us? 

Mr. P. W. Johnston, Jr.: This is my first meeting, my first attend- 
ance at one of these meetings. I don’t think we can adjourn without 
thanks being expressed to the New York chapter for the fine hospitality. 
This equals southern hospitality at its best. 

President Mahoney: I suggest we just dispense with any motion for 
adjournment and really get down to business here. I am sorry we didn’t 
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have any agenda for this. Why don’t you people on the floor just re- 
mind us of anything we have overlooked. 

Mr. Aitchison: We do not have before us the committee on memv- 
rials report, but we know that several of our brothers have passed on. 
I want to move that in recognition of their fine qualities and out of 
respect for their memories, we stand for a moment. (The assemblage 
rose). 

President Mahoney: Thank you, Commissioner Aitchison. Is there 
any further business before the house? 

Mr. Charles H. Trayford: I move we adjourn. (Motion seconded). 

President Mahoney: We stand adjourned. 





RECEPTION—MAY 5 


Members of the Freight Forwarders Institute were hosts to the 
I. C. C. Practitioners and their guests at a reception on Thursday even- 
ing in the Century Room of the Hotel Commodore. 

Mr. Giles Morrow, President of the Freight Forwarders Institute 
and an Executive Committee member of the I. C. C. Practitioners’ Asso- 
ciation, together with other officers of the Association and the Interstate 
Commerce Commission who were in attendance at the Convention, re- 
ceived the guests. This wonderful occasion afforded everyone an oppor- 
tunity to relax after a busy day. The generosity and thoughtfulness of 
the Freight Forwarder Institute and especially that of its President, 
Mr. Morrow, was indeed appreciated by all. 





DINNER DANCE—MAY 6 


To top off one of the most successful Annual Meetings that the Asso- 
ciation has had to date, the annual dinner dance was held in the Bowman 
Room of the Hotel Biltmore on Friday evening. In addition to enjoying 
a fine dinner and an evening of dancing, everyone was delightfully 
entertained by Miss Martha Wright, singing star of South Pacific, and 
The Belmonts, a dance team appearing at the Copacabana. 

The entertainment by Miss Wright and The Belmonts was pro- 
vided through the courtesy of the Seatrain Lines, Ine. A sincere ex- 
pression of thanks to Mr. Henry McCarthy, President of the Seatrain 
Lines, and his organization for furnishing such grand entertainment 
and making the evening more enjoyable. 
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Traffic—Rates, Charges, Tariffs and Costs 


SECTION DISCUSSION GROUP 


Chairman Kenneth J. McAuliffe: Fellow members and guests, and 
members of this forum: 

As was the case yesterday, this is to be a forum and not a panel, 
though I am sure I will probably refer to it as a panel sometime during 
the morning. I apologize for that beforehand. 

I have been asked by President Pinkney to suggest that anyone who 
has a suggestion for a proposed resolution, please to submit it to the 
Special Committee on Resolutions which he appointed yesterday. Please 
get in touch with that Special Committee through Mr. Wilbur LaRoe, Jr. 
If you will recall, those resolutions have to do with the program and 
discussion yesterday, and more particularly with the line of action to 
be taken by the Association in respect of the matters discussed yesterday. 

I was considerably honored to be selected by President Jim Pinkney 
to head this panel. In fact, I got puffed up about it until suddenly I 
had a horrible thought. For some four years I was assistant to Jim 
Pinkney at the Commission. During those years he had a great deal of 
trouble getting a word in edgewise. The commentator leader, or what- 
ever you call it, is supposed not to talk at this type of forum. I am 
afraid he put me in this position to keep me from talking; but I will 
make up for it somewhere along the line. 

We have appreciated very much the numerous suggestions which 
came in from around the country for matters to be discussed at this 
forum. They have come from all over the country from people interested 
in the Practitioners Association and the Interstate Commerce Commis- 
sion. Very naturally, they came from different segments of the trans- 
portation and regulation industries, and very naturally they showed a 
sort of advocacy, depending on whether they came from a counsel for 
carriers, an industrial traffic manager, or from whatever particular 
source. 

In an effort to make this more of a forum and less of a speech- 
making proposition, we have been asked to make a very radical change 
in the procedure as compared, for instance, with yesterday’s forum. 
The members of the forum have agreed to limit their principal remarks 
to five minutes, and then the gadfly, who will be identified more definitely 
later, may have one minute, either at the end of the first statement of a 
member of the forum, or he may interrupt, if he sees fit, at a particu- 
larly significant time and take his minute at that time, in which event 
the speaker who is interrupted will defend himself as best he may. After 
each statement, and after the gadfly has made his appropriate remarks, 
the question under discussion will be open on the floor of the house, and 

anyone may speak. But we are not as liberal as John Turney. You 
may speak only one minute, although you may be recognized more than 
one time, if you are that lucky. In the pink program, Mr. Paul Coyle’s 
name does not appear. I think it was because he had no specific subject 
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to discuss. Mr. Paul Coyle is the gadfly. I have indicated that he may 
do a little free wheeling on any of the subjects that come up for dis- 
cussion. When you rise to speak you must, of course, announce your 
name and, if necessary, spell it for the reporter. The proceedings are 
being recorded. State also the city from which you come, to help in 
identification. 

I will proceed to introduce the members of the panel. 

The Honorable Howard Freas, Commissioner of the Interstate 
Commerce Commission. 

Mr. Edward H. Cox, Director, Bureau of Rates, Tariffs and In- 
formal Cases, Interstate Commerce Commission. 

Mr. Reuben G. Crimm, Attorney-at-Law, Atlanta, Georgia. 

Mr. Paul Coyle, the Gadfly. Otherwise, we have Mr. Coyle as Chief, 
Section of Complaints, Bureau of Motor Carriers, Interstate Commerce 
Commission. 

Mr. Roland W. Bay, Member, Board of Suspension, Interstate Com- 
merce Commission. 


Mr. Eldon Martin, Vice President and General Counsel, Burlington 
Lines. 

Mr. J. D. Lawson, General Manager, Middlewest Motor Freight 
Bureau, Kansas City, Missouri. 

Last but not least, our friend, Mr. Edward K. Laux, Traffic Manager 
of the Port of New York Authority. 

In addition to Mr. Paul Coyle, who didn’t get a mention in the pink 
program, we have to my right here a young man who hasn’t even a label 
on him. But despite the fact that he is not labeled, he is a very im- 
portant member of this group, as of now, because the suggestions seem 
to have been prepared largely with fire in the eyes of the authors. We 
decided that the proceedings will be conducted under the Marquis of 
Queensbury Rules, with the exception that the rounds will be five 
minutes, as I have indicated. In order to be fair to everyone, therefore, 
we must have a timekeeper. Stuart Smith of New York City is a very 
experienced timekeeper in rough and tumble debates. He will perform 
that function. 

This contest, of course, is authorized by the Association of Interstate 
Commerce Commission Practitioners. I want the contestants to defend 
themselves at all times. Shake hands now and come out fighting. 

Mr. Reuben Crimm will talk to the subject of ‘‘Cheaper By The 
Dozen.’’ 

Mr. Reuben G. Crimm: Mr. Chairman, Mr. Commissioner, ladies 
and gentlemen, I believe that I am impartial on this subject—I am in 
favor of minimum weight requiring the use of more than one motor 
vehicle. No doubt the assignment of this subject to me for discussion 
arises out of the recent decision of Division 3 of the Commission in 
I & S Docket No. M-4547 (Fabries—Georgia & North Carolina to Okla- 
homa & Texas) in which proceeding motor carrier rates subject to a 
minimum weight in excess of the carrying capacity of a single motor 
vehicle were found just and reasonable. I consider the decision note- 
worthy for two reasons: 
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First: It is one of the very few decisions dealing with motor carrier 
competitive rate-making which has recognized the propriety and the 
reasonableness of a minimum weight in excess of the carrying capacity 
of a single motor vehicle unit. Second: It appears to me that the reason- 
ing of the Division for its conclusions bespeaks a desire to put an end 
to destructive competitive practices and permit two forms of transport 
to compete on as near equality as possible. 

The facts of the case were briefly these: Prior to the publication 
of the rates here involved, the motor carriers were transporting a sub- 
stantial volume of the considered traffic on rates subject to a minimum 
weight of 30,000 pounds. Such rates were approximately the same as or 
slightly lower than rail carload rates subject to a carload minimum 
weight of 30,000 pounds. The rail carriers to meet that situation pub- 
lished alternative rates on minima of 20,000, 30,000 and 45,000 pounds, 
minimum weights, alternating one with the other. The 30,000 pound 
rates were slightly lower than the then effective motor carrier 30,000 
pound rates and the 45,000 pound rates were substantially lower than 
the then effective motor carrier 30,000 pound rates. As a result the 
motor carriers met the three rail rates subject to the same minimum 
weights. The 20,000 and 30,000 pound motor rates went into effect. On 
petition of the rail carriers the 45,000-pound motor rates were suspended 
and that started the case. The motor carriers lost the traffic to the rails 
by reason of the lower rail 45,000-pound rates on which the traffic began 
and continued to move. 

Respondents proposed on hearing, in lieu of the 45,000-pound mini- 
mum weight a minimum weight of either 30,000 pounds or 60,000 pounds 
—the latter requiring the utilization of two vehicles, it being the posi- 
tion of respondents that the minimum weight was of no significance in 
controlling the movement; that the rail 30,000 and 20,000-pound rates 
were ‘‘paper rates,’’ moving no traffic; that respondents were willing 
to establish the 60,000-pound rates to meet the objections of the rail 
carriers that a 30,000-pound motor minimum weight, compared with a 
45,000-pound rail minimum weight would afford the motor carriers a 
competitive advantage over the rail carriers. Division 3 found: 


‘*. . . The level of the rates rather than the minimum weight 


is the controlling factor in the determination of the choice of trans- 
portation agency, and that unless they (the motor carriers) are 
permitted to meet the column 27% rail rates (the 45,000-pound 
rates) they will be unable to regain any of the traffic which they 
formerly enjoyed.’’ (Sheet 4). 

‘‘The facts before us clearly indicate that competition is the 
moving force behind the proposed change in rates. Respondents lost 
the traffic to the rail carriers following publication by the latter 
of lower rates subject to a minimum weight of 45,000 pounds. That 
these are the rates which respondents must meet if they are to com- 
pete with the rail carriers is clear We are satisfied on the record 
before us that the physical or legal carrying capacities of respond- 
ents’ vehicles should not be accorded controlling weight. The fact 
that rates of a motor carrier are subject to a minimum weight in 
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excess of the physical or legal carrying capacity of its vehicles does 
not, in and of itself, establish that such rates are unlawful. Other 
factors must be accorded consideration . . .”’ (Sheets 6-7). 
Obviously, if this minimum weight (60,000 pounds) is 
used, the disparity i in minimum weights to which respondents’ rates 
and the rail protestants’ rates would be subject would not result 
in advantage to respondents in attracting the traffic...’’ (Sheet 7). 
‘*’.. To refuse to permit respondents to maintain rates on the 
same levels as those of protestants, but subject to the higher mini- 
mum weight now proposed, would seem to approach, if not in fact 
actually to constitute, an attempt by us to apportion the traffic 
artificially and thereby eliminate normal, healthy competition con- 
trary to the national transportation policy. We think that we should 
exercise extreme care to avoid such result.’’ (Sheets 7-8). 


This decision in essence states, as I read it: 

(1) Motor carriers have the right to meet their competition when 
they go no lower than necessary to meet such competition. 

(2) Motor carriers cannot be deprived of the opportunity of com- 
peting for the traffic by the artificial device of the competition setting 
up varying levels of rates on varying minimum weights only one of which 
rates actually moves any traffic and contending that the motor carriers 
must be limited to meeting the non-traffic moving rates of their com- 
petitors. 

(3) In order to remove the claimed advantages in attracting the 
traffic by reason of a lower minimum weight than rail on the same rate, 
and thus eliminate the undesirable effects of possible destructive competi- 
tive practices, the minimum weight should be at least as high as the rail 
minimum weight and the fact that such minimum weight exceeds the 
physical or legal carrying capacity of a vehicle does not, in and of itself, 
establish it to be unlawful particularly in the last six or seven years, 
when there has been a decided rate war between competitive forms of 
transportation. 

In my opinion, these findings are significant for the reasons: 

First, they tend to stop a rate war between competing forms of 
transportation. 

Second, they realize practicalities of competitive transportation. 

Third, they are entirely consistent with principles recognized by 
the Supreme Court of the United States as to the possible necessities in 
competitive rate making for this type of adjustment. 

As to the rate war, the rails had already reduced those rates once 
as a competitive adjustment to secure the traffic and they secured it all 
by reason of the movement on the 45,000 pound rates and the inability 
of the motor carriers to share in the movement on their higher 30,000 
pound rates. The rails claimed here if the motor rates were subject 
to a single vehicle minimum weight it would afford a competitive ad- 
vantage to the motor carriers who would then have a rate competitive 
with rail on which the traffic would move but subject to a minimum 
weight 33-1/3 per cent lower than the rail minimum weight. The decision 
removes this claimed competitive advantage and at least the claimed 
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necessity for further reductions for competitive reasons only and accords 
to each form of transportation the opportunity to compete on equal terms. 
The decision thus allows the meeting of a competitive condition without 
a claimed competitive advantage leading towards, in my opinion, the 
removal of the destructive competitive aspect of competitive rate making. 

From a practical transportation standpoint, a minimum weight 
represents the minimum quantity of freight required to be tendered by a 
shipper to secure the benefit of a particular rate; it does not represent 
the maximum quantity of freight that may be tendered for shipment 
at one time. In practice, on heavy-moving traffic for which there is 
substantial transportation competition, it is not uncommon for a shipper 
to tender shipments weighing in excess of the minimum weight and 
which require the use of more than a single vehicle. There are cases 
that show that. For example, in Zin Plate—Fairfield, Ala. to New 
Orleans, the decision shows the average weight of the motor carrier ship- 
ments to be approximately 90,000 pounds although the minimum weight 
was 30,000 pounds and the carrying capacity of the motor vehicle units 
was likewise 30,000 pounds. From a practical competitive rate-making 
standpoint, therefore, the rate adjustment affords recognition to the prac- 
tice being followed. There are many instances where the quantity 
tendered actually exceeds the carrying capacity of a single unit vehicle. 

Mr. Paul Coyle: In my position as official heckler, I am compelled 
to point out that most traffic handled by motor carriers is competitive 
with railroad carriers, or carriers by railroad. That the minimum 
weights observed by motor carriers are 20, 23, 25, 28,000 pounds, whereas 
the same rates apply by railroad for minimums of 40,000 pounds and 
over. As Mr. Crimm advocates on fabrics a minimum of 30 and 60,000 
pounds in order to compete with the railroads, what does he advocate 
with respect to the minima which are now being observed by motor car- 
riers which are half or less than the railroad minima and the same rates 
as the railroads? 

Mr. Crimm: The views I express, coincidentally, are all my own. I 
find myself in the consistent position of advocating the same with respect 
to any rates on competitive rate-making situations. I think the minimum 
weight in most instances is a part of the rate, as the Commission itself 
has found. In competitive rate-making, I think the minimum weight 
should be the same or almost the same. In this case that I referred to, it 
was slightly higher because it fitted in with the motor vehicle unit. So 
I find myself not in disagreement with the question’s implications. 

Chairman McAuliffe: At this point I should say that what Mr. 
Crimm has had to say for himself, I should have said before for all of 
those sitting up here. Each of them is expressing his own individual 
opinion. He is not undertaking to speak for any group or organization. 
He is just getting his own say-so in here today. I also failed to say that 
any of the other members of the panel have the same rights as those 
sitting in front of us to take one minute to discuss any subject that is 
brought up. I would like to hear from either the members of this group 
or from anyone on the floor, on the subject, which has just been dis- 
cussed. 
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Mr. Roland J. Lehman: Mr. Crimm did not mention the cost of 
transportation via either agency in his discussion. I would like to ask 
Mr. Crimm whether the rail or the motor carriers are the low cost agency 
at the higher minimum. 

Mr. Crimm: After all, first to answer your question, in this case 
that I cited there were no comparable figures as to cost. Necessarily the 
position that I take recognizes that there must be—that is, the rates 
proposed must be compensatory. But I will go this step further. Costs 
are only one element in rate-making. Costs alone are not the only 
factor which must be considered by the Commission. The Commission 
itself has said that in many cases. If you are going to allow cost to be 
the only determining factor, then you can just forget all the other sec- 
tions of the Act. 

Mr. Lehman: Might I ask one more question Would you concede 
the right of the railroads under similar circumstances to publish a 
minimum equal to the capacity of two or three freight cars? 

Mr. Crimm: If there is justification for it, yes. As a matter of 
fact, there have been multiple car rates of the railroads, and in some 
eases the Commission has found them proper, and in some cases found 
them not to be proper, depending on the circumstances and conditions 
existing. I might go one step further and point out that the rail lines 
publish rates subject to minimum weights, carload minimum weights, 
which do not represent carloads. For example, in the case I cited, the 
20,000-pound rail minimum didn’t represent even one-half of the carry- 
ing capacity of a box car. It was a motor carrier competitive minimum 
weight. If they have that right, and I do not quarrel with that right, 
to meet competition as they find it, then I find the same situation should 
apply in reverse. 

Mr. John P. Fishwick: I find myself in great disagreement with 
Mr. Crimm. I say that under the Eastern Central case the Commission 
may permit multiple truckload rates in excess of single truckload car- 
rying capacity without a finding that that results in lower unit cost. 
But I say that if the Commission embarks upon that practice, it is in 
effect permitting one carrier to offset its own inherent service advantages 
in order to equalize a competitive situation, and I think generally that is 
wrong. 

I say that the particular case that Mr. Crimm referred to represents, 
in my mind, an example of how the Commission is not taking the initia- 
tive it should take in competitive rate cases. There were no relative costs 
introduced. The railroads, in my judgment, should have put in evidence 
to show that they were the low cost carriers. But even if they had, and 
there had been before the Commission only the motor carrier rates, the 
action of Division 3 in permitting the motor carriers to put those rates 
into effect would probably not have been subject to overturn by the 
courts because the Commission would not have to exercise its minimum 
rate power above a compensatory level. But what the Commission 
should have done, in my judgment, and should do more frequently in 
these competitive rate cases, is to have instituted an investigation of 
the rates sought to be met, either motor carriers or rail carriers—bring 
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them all in. Then the Commission should go further and insist upon the 
carriers’ bringing before them their costs; because, in my judgment, 
contrary to what Mr. Crimm said, cost relationship is the most important 
factor in competitive rate cases. The Commission is without the power 
to deprive the low-cost carrier of that particular advantage. To allow 
one carrier to offset or deprive itself of its service advantage isn’t in 
conformity with the national transportation policy. The carrier which 
has the lower cost must be given the lower rates, regardless of what 
minimum rates are published, and that, I think, is the plain holding of 
the United States Supreme Court in the Mechling Case. 

I think one thing the Commission should do is take more initiative 
in trying to settle these things in conformity with the national transpor- 
tation policy, rather than to allow a situation like this to exist primarily 
because the record was not adequate and the scope of the inquiry was 
not broad enough to enable the Commission to carry out its affirmative 
duties under the Act. 

Mr. Crimm: May I comment on that? 

Chairman McAuliffe: Just one second, Mr. Crimm. I happen to 
know that both Mr. Lehman and Mr. Fishwick are railroad attorneys. I 
would like to pose a question to either of those two gentlemen or any 
other representative of the railroads present. I hear you repeating the 
word ‘‘costs’’ so frequently. I am wondering if the railroads want to 
take the profit motive out of the transportation business. 

Mr. Eldon Martin: No. 

Mr. Fishwick: My view is that there are a number of factors which 
should be taken into account in making rates, and costs are not the only 
factor. I agree with that. But when you get into a competitive rate 
ease, if the trucks are the low cost carriers, they are entitled to compete 
on the basis of lower rates than the railroads, and vice versa. It is a 
question of what are the facts in the particular case. The question of 
the movement of traffic, or whether reduced rates will destroy or are 
lower than necessary to meet competition should be irrelevant con- 
siderations, in my judgment, in a competitive rate case. I think the line 
of Commission decisions, which use those words have no basis in the 
statute. 

Mr. Clyde B. Aitchison: I want to ask if the value of the service 
to the shipper was any different when he had 90,000 pounds of textiles 
to be moved, whether it moved by motor or by rail. 

Mr. Crimm: I think there was no difference in the value of the 
service to the shipper. 

Mr. Arnold Levy: Through you, Mr. Chairman, I would like to 
address a question to my friend Jack Fishwick, and through him to the 
carriers. I would like to ask Mr. Fishwick whether, as a necessary 
corollary of the program which he is espousing, he wouldn’t concede that, 
first, the railroads have to withdraw from their timeworn and traditional 
position, that there is no way of determining and making available to the 
Commission the costs of handling specific commodities on particular 
hauls. 
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Chairman McAuliffe: Do you have anything to say on that? Or 
does any other railroad man present have anything to say in case Mr. 
Fishwick needs assistance, which I doubt very much. 

Mr. Fishwick: I do not purpose to speak for the railroad industry, 
or any particular railroad. My own judgment is that cost studies have 
now developed to the point that while you may not be able to determine 
the cost of handling any two commodities between any particular two 
points by rail, the cost studies which are now available are sufficient in 
most cases to enable the Commission to determine which mode of trans- 
portation has the lower cost. It is a question of relative cost and not 
absolute cost, in my judgment. 

Chairman McAuliffe: Perhaps I will get myself straight on this mat- 
ter of who speaks for what. Each member of the audience also speaks 
his own individual opinion, no matter what his connection. 

Mr. John F. Finerty: The Chairman and I have a little controversy 
before the Commission on this matter, so I am a little bit hampered on 
what I want to say. 

Chairman McAuliffe: You may be out of order, John. 

Mr. Finerty: I want to suggest this, that the question of costs, as 
such, is only material in a Section 1 Complaint. It doesn’t make any 
difference what the costs are where a Section 3 Complaint is concerned, 
or a Section 2 Complaint. The costs may or may not be above the mini- 
mum in those instances, but where Section 1 is involved the costs are of 
moment. I only want to refer you gentlemen to a brief which I recently 
filed with the Commission. 

Chairman McAuliffe: It is too long to read, John. 

Mr. Robert D. Brooks: I would like to address a question to Mr. 
Crimm. If this case is sound, what happens to the statutory mandate 
to reasonably classify ? 

Mr. Crimm: I find no inconsistency in the decision in this case, or 
the soundness of the decision in this case with the statutory requirement 
of classification. That goes to the point, as I see it, of what I attempted 
to say before, in answer to another question. This case gives recognition 
to other factors than costs alone, which was suggested from the floor as 
being the sole and determining factor. I don’t think in competitive 
rate-making you can have a single factor under the present statute. 

Actually, the argument as advanced by Mr. Fishwick, in my opin- 
ion—and I haven’t yet agreed with Mr. Fishwick on anything, though 
we are good friends—is erroneous. The multiple car cases where the 
railroad sought to meet competition and were granted that right by the 
Commission, should be reversed, then, solely on the theory he advances. 
He says he relies on the national transportation policy from what he 
ealls the so-called inherent advantage standpoint, but he overlooks a lot 
of other provisions of the national transportation policy, and I commend 
the Commission for reading the national transportation policy as a 
whole when they attempt to recognize not only so-called inherent ad- 
vantages, but recognize the necessity to preserve transportation so the 
shippers will have a choice of which form of transportation they want 
to use. 
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Chairman McAuliffe: I think we will have to move on to the next 
subject. But there is one gentleman who wants to speak, and I recognized 
someone else out of turn before. 

Mr. Raymond K. Merrill: Mr. Crimm, one of the occasions where 
the railroads are permitted to charge lower rates, or even a higher 
carload minimum is the lower cost per unit to the railroad in handling 
the shipment. If the trucker handles two or three or four vehicle loads on 
a shipment, is there any lower unit cost to the trucker? 

Mr. Crimm: I think you said one of the factors that was considered 
by the Commission. The Supreme Court decision in the Eastern Central 
Motor Carriers Association case said that that was not necessarily the 
controlling factor. It is not my position that the cost on multiple motor 
units would be any amount or any substantial amount or any real 
measured amount less than on a single unit. But that factor, I think, 
was determined by the Supreme Court in the Eastern Central case as 
being only one factor, and not necessarily the controlling factor. Cer- 
tainly not in competitive rate-making. 

Chairman McAuliffe: Gentlemen, we will move on to the next 
subject. 

Commissioner Howard F reas will speak on the subject of ‘‘The Deep 
Freeze.”’ 

Commissioner Howard Freas: Gentlemen, I start on the premise 
that under today’s highly competitive situation the power to prescribe 
minimum rates is indispensable. Without it regulation would be futile. 
Yet, the too free exercise of this power is highly undesirable. To me it is 
something like a bald head—a thing that a man doesn’t want, and yet 
if he has it he wouldn’t be without it. This is but to say that we would 
not be without the power to fix minimum rates, but we should, neverthe- 
less, be circumspect about its use. 

Since 1935 I have had a lot of experience along this line—until two 
years ago all on the State level. In accordance with the California 
statute we established minimum rates on a scale probably unequaled any- 
where else. We even published the tariffs containing them. As costs 
went up we increased them. There was provision for special treatment 
to meet particular situations but generally the trend was to an ever 
higher level. When minimum rates were established the affected car- 
riers were directed ‘‘to cease and desist and thereafter to abstain from 
applying’’ any that were lower. In large measure this eliminated rate 
cutting, but it may be questioned whether, everything considered, it was 
worth the price. Certainly the resulting rate structure was higher than 
it would have been under free competition. Carriers were protected 
against reductions below the prescribed minima, but they also found it 
impracticable to charge more. That, of course, was not true during the 
emergency when there was such a tremendous shortage of equipment; 
people were willing to pay most anything in order to get their traffic 
moving. I am talking now about normal times and normal conditions. 

Shippers resisted paying more than the rates that had been pre- 
scribed and, since above the minimum level competition was unrestrained, 
it was easy for shippers to enforce their demands. Thus, what were 
theoretically minimum rates in actual practice became at least going if 
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not maximum rates. If they were set on a true minimum level they were 
inadequate as going rates; and if they were proper as going rates they 
exceeded that minimum level which it seemed the statute contemplated. 

Additionally, it may be argued that to prescribe minimum rates for 
all carriers, efficient or inefficient, necessary or unnecessary, is providing 
a refuge for those that would find it difficult to stand on their own 
bottoms. With some 23,000 carriers it was not practicable to consider 
individual situations—carriers had to be taken as a whole or by groups 
so that the resulting rates reflected averages which inevitably were low 
for some and high for others. When minimum rates were once estab- 
lished they continued in effect until properly superseded and the struc- 
ture was thus in large measure frozen. 

This freezing of the rate structure suggests the difference between 
the practice I have described and one which the Interstate Commerce 
Commission has on occasion followed. It is a difference which I confess 
I did not at the time fully appreciate and which my contact with prac- 
titioners indicates is not generally recognized. Between the two prac- 
tices there is an important difference worthy of careful consideration. 
In each instance minimum rate orders are designed to end destructive 
and chaotic competition by stablizing rates on a basis which the record 
indicates is proper. But orders can be so worded that when the purpose 
of stabilization has been achieved they lose their effectiveness. In this 
way the rate structure is not frozen. Carriers thereafter, as before, are 
free to initiate whatever rates they consider desirable and lawful, sub- 
ject of course to the Commission’s right to suspend and investigate. 
Having accomplished its purpose of stabilization the minimum rate order 
becomes void and the forces of competition again come into play. But 
because of the landmarks set by the minimum proceeding the competition 
is likely to be much more orderly and restrained. Thus rates are 
stabilized—but not frozen. 

I am impressed with this procedure. Rate structures should be 
living things fully responsive to changing transportation and commercial 
needs. To the extent there is regulatory interference in setting minimum 
rate levels it should be to minimize promiscuous rate cutting. It should 
not, in my opinion, serve as an umbrella for the prodigal and inefficient. 
Neither shall it be exercised with the abandon that operates to stifle 
normal healthy competition which plays an important part in bringing 
about good service at the lowest cost consistent with maintaining in full 
vigor all necessary transportation agencies. 

Chairman McAuliffe: At this point the Chair finds it necessary to 
caution all members of the group sitting up here, as well as those in the 
audience, to keep all their remarks within the bounds of decorum. The 
Chair rules that any reference to bald heads in these proceedings is 
entirely out of order. 

Mr. Coyle: May I comment on the difficulties that the Interstate 
Commerce Commission encountered in minimum rate orders which froze 
motor carrier rates within New England, within Trunk Line Territory 
and within Central Territory? 

For periods of a year or two years shippers and motor carriers who 
desired to go below the prescribed minima were required to file petitions 
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which had to be served on 50 to 100 parties. The petitions had to be 
considered by a division of the Commission, and a modifying order 
issued, which took time—sometimes a month and sometimes hearings 
had to be held which required many months for decision. As soon as the 
Commission felt that it could relinquish jurisdiction over the minimum 
rates, it did; but as Commissioner Freas says, under the present tech- 
niques they are available, they are used and it avoids the freezing of 
the rates for long periods. 

Chairman McAuliffe: The question is open for discussion. Members 
of the group, have you anything to say? 

Mr. Finerty: Mr. Turney mentioned yesterday the question of sub- 
poena duces tecum to get the costs of the carrier, or to get data for the 
costs. I think it is an essential right. The carriers have the costs in 
their possession, and no one else can get to them, where the costs in- 
volved may be persuasive to the Commission. What I want to point out 
is that, to make a charge that rates are below minimum without knowing 
what the costs are, is a rather reckless proceeding, and before a subpoena 
is issued of that sort, the Commission should consider whether there is 
sufficient grounds for investigating the question of minimum rates. 

I also want to suggest this, that there are signs that, as between 
the rail carriers and the motor carriers, it may be necessary for the 
Commission to exercise its minimum rate powers, because I know in 
several instances right now where the rail carriers in the piggy-back 
service are cutting way below the motor carrier rates. That is a serious 
situation, because it is reproducing a situation that occurred and was 
one of the causes of the Panama Canal Act, where the railroads drove 
the ships out of operation by cutting rates. 

I think that one of the things the Commission has to have in mind 
in this whole situation is that it may be necessary to exercise its minimum 
rate powers in new directions between the carriers and the motor carriers. 
In that connection, the question arises in addition to minimum rates, 
of value of service. 

Mr. Walter N. Bieneman: I would like to hear Commissioner Freas 
discuss a little further the best method, in his opinion, of accomplishing 
this limitation, whether he feels it should be in the form of a definite 
period in the original order, or whether it should be kept open and re- 
examined from time to time, and if so, how frequently. 

Commissioner Freas: The suggestion I am making is, first, that the 
Commission should not be too eager to rush into minimum rate pro- 
ceedings. As I say, there are cases where that action is absolutely neces- 
sary, but I do not think the Commission should start a minimum rate 
proceeding simply because somebody says that another form of trans- 
portation has reduced its rate, and this is hurting them, they can’t go 
any lower and they want that rate increased. But taking cases, then, 
where the exercise of the minimum rate power is proper, if the Commis- 
sion establishes minimum rates on a level justified by the record, and 
those rates become effective, the carriers involved have to observe them. 
It will take them 30 days to change the rates. It may be that within 
that 30-day period conditions will have changed and there may be good 
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reason for making a change in these minimum rates. If so, I would 
advocate that they be given the right to exercise their discretion in the 
first instance. If they are reducing them, unjustly—unjustifiably—and 
trying that way to undo what the Commission has done in its minimum 
rate order, somebody is going to ask for a suspension. The Commission, 
of course, has a right to suspend on its own motion. The suspension 
board, then, or the division, if the matter comes before the division, will 
have the minimum rate order as a good guide post. If on the face of it, 
it looks as though this was a way of undoing what was done in the 
minimum rate order, I would suspect that the rates would be suspended. 
If there is adequate justification for it, I see no reason why the carriers 
should not have the right to exercise their managerial discretion. 

Mr. Bieneman: Then, if I understand you correctly, sir, you feel 
that the rates could be amended any time on 30 days’ notice of such 
action by the carrier subject to the guidance of the minimum rate order 
in determining whether there should be suspension ? 

Commissioner Freas: That is right. 

Mr. Aitchison: May I, for information, ask Commissioner Freas a 
question, if he feels free to answer it. Cost has been spoken of by some 
gentlemen here. I suppose cost is ascertained under some of the methods 
that the Commission is continually having presented to it. I find on 
investigation that considerable sections of those costs are based on general 
averages, sometimes averages over wide areas, which include carriers 
other than those under investigation. The case is rare where the cost 
is, from start to finish, related to a particular carrier. 

If Mr. Freas feels like answering, perhaps he can tell how justifica- 
tion can be found for the use of those costs, for the purpose of testing 
the reasonableness of the rate, in the face of the repeated statements 
by the Commission that average costs, system costs, mean nothing. 

Chairman McAuliffe: Do you feel you want to talk to that subject, 
Mr. Commissioner ? 

Commissioner Freas: That is somewhat difficult. I think expediency 
might have a little something to do with it. I do not think, of course, 
that where we have a large number of carriers in a given field, and one 
carrier for some particular reason, peculiar to his own operation, may 
have lower costs than others, that that carrier should, under all cireum- 
stances, be permitted to break down the complete rate structure. I think 
we have to take into consideration the cost of the carriers generally in 
that field under normal conditions. However, I think that isn’t primarily 
what the Commissioner has in mind. 

Of course, Mr. Aitchison, where we are dealing with an isolated 
movement, let us say, and we have no costs other than those of that 
carrier for all of his traffic, carload and less than carload, and with vary- 
ing kinds of terminal services, they throw very little light on that par- 
ticular situation. But I don’t know of any way at the present time in 
which the Commission can pinpoint the cost to the extent that I believe 
would be highly desirable. I don’t know what that answer is. 

Mr. Attchison: I am afraid not, Mr. Commissioner. We started with 
the premises that 80% of the rail costs, and 90% of the motor carrier 
costs are variable, and the Commission’s brochures, which are gotten 
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out, show that those averages are nationwide. Now what has that to do 
with the costs of carriers in California? 

Commissioner Freas: Nothing more than maybe just some very 
rough general guide to use possibly as a starting point. In some of those 
cases, it is necessary to resort to the question of burden of proof. We 
would, of course, like to have the specific information in the record, 
but we seldom do. 

Chairman McAuliffe: The Chair recognizes Dr. Ford K. Edwards. 

Mr. Ford K. Edwards: I just can’t sit down much longer with all 
these discussions on costs. I was going to rise to ask a question, but I 
find myself rising to defend myself, maybe. 

In the matter of Commissioner Aitchison’s question, we started out 
in the cost section to run various shades of refinement. We had really 
the following : There is rail form ‘‘A,’’ and if that wasn’t refined enough, 
you used rail form ‘‘B,’’ and if that wasn’t refined enough, you used 
**C,’’ and if that wasn’t refined enough, you used ‘‘D.’’ If you used 
the last revised form, ‘‘D,’’ it might cost one hundred thousand dollars 
or so in a big case, and take a year to apply. 

In the automobile case it took us a year and a half to run nationwide 
costs. We traced the switching in every terminal in the land and traced 
every train that handled new automobiles across the country. It was a 
tremendous job. When we got it all done, we took rail form ‘‘A’’ and 
applied it to all of those automobile movements, and for any sizeable 
movement the greatest variation between formulas was around 10%. 
The thing we were really interested in was the out-of-pocket costs, and 
this, to me, is the floor in rate making. When you get into the realm 
of constant costs the rates depend on ability to pay and the value of the 
service. On new automobiles, the rates to a large degree, were 100% 
above out-of-pocket costs. The moment you crossed the out-of-pocket 
floor, the guide to the rate was value of service. So whether we had a 
refined formula or an approximate formula, the answer, in so far as 
comparative out-of-pocket costs was concerned, was satisfied by an ap- 
proximate formula. There were a few cases where rates on new auto- 
mobiles dipped right down close to out-of-pocket cost and, as I recall, 
in those cases the Commission said the carriers should reappraise their 
rates in relation to out-of-pocket costs. Unless you are down close to 
out-of-pocket, why, go into all the expensive cost finding detail? <A 
great range of the rail traffic moves at 30%, 50%, 100%, and sometimes 
200% above the out-of-pocket cost. If you are away above the rate floor 
why go to all these cost refinements? Rail form ‘‘A’’ can now be refined 
by getting specific train costs, but in many of the cases, the final answer 
lies in the value of the service concept rather than in the cost concept. 

My thought there is that as to the constant costs and burdens, cost 
studies provide very little guide because this is a matter of what the 
traffic will bear and what will move the business. 

I ask this question of Commissioner Freas. It goes back to Mr. 
Crimm’s debate here. Assume certain traffic is moving, say textiles, 
at 50% above rail out-of-pocket, and the motor carriers and rails get 
into a dog fight over it. The situation becomes inherently unstable, and 
always will be, until one agency has knocked the other out, as with two 
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telephone companies in a city. They will never be at peace until one 
is knocked out and has absorbed the other. Yet under public policy 
we want the motor carriers independent from the rails. 

So the question is, should that rate battle continue until the more 
efficient carrier knocks out the other agency completely or should we go 
but partway, say stabilizing rates at 30% above out-of-pocket? 

Some degree of stability would thus be arrived at by the Commis- 
sion’s arbitrary action; or should we leave the agencies alone until one 
is eventually knocked out? 

This is a question of grave policy that I see the Commission has to 
wrestle with. I don’t know if Commissioner Freas or Mr. Crimm or 
somebody else would like to tackle this question. How far should they 
let the competitive forces go? 

Commissioner Freas: I want to take that, Mr. Chairman. In the 
first place, I don’t think the regulatory bodies should undertake to 
divide the traffic. Their function, as I see it, should be to create an 
equality of opportunity. In this competitive struggle we are talking 
about, I would start out by finding which is the most economical means, 
at least in a general way. In other words, which form of transportation 
free of this competitive situation is in a position to make rates which are 
reasonable and compensatory on a level that is lower than that of the 
other form. Having determined that, I will start with that form of 
transportation as a rate making carrier. I would give the other form 
a reasonable level, a reasonable leeway to adjust its rates so that it may 
participate in that traffic if it is able to do so, without getting to an 
undue level. 

As I see it, there is no justification for having rates for any form 
of transportation at a level less than out-of-pocket, than the rates neces- 
sary to return out-of-pocket costs. I can’t think of any exceptions unless 
it might be in the case of a national calamity, or something of that kind. 
Of course, also, in letting one form meet the rates of the other, we must 
take into consideration the differences between the character and value 
of the service. But I would always start with the most economical form 
of transportation and let that one set the level, and then let the other 
one, within the limitations I have tried to indicate, adjust its rates so 
that it can participate in that traffic. But I would not let it take the 
initiative and let it go down to the point where it is setting the pace. 

Chairman McAuliffe: Mr. William Saunders wishes to speak. 

Mr. William Saunders: Having heard Commissioner Aitchison’s 
question and the answer, I, too, felt that I couldn’t sit still on that 
subject. It seems to me that the problem is only partially answered 
by what Mr. Edwards said. I like to think that in a quasi judicial 
agency we can apply the rule of reason to the use of cost. 

Ford Edwards indicated that in a great many instances the use of 
average cost is adequate because when you have gotten those figures and 
have compared them with a particular rate at issue, and have found that 
that rate is 50% higher than the out-of-pocket cost, therefore, there is 
no reason to make further refined studies. I agree with that. There 
would be no problem, I think, with most people who have studied and 
tried to analyze how costs are constructed, and how they can be used. 
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I think the problem, however, is with people who use the results of that 
cost, and the results of the cost and rate comparisons, and that includes, 
I am afraid, a great many people on the Commission staff who do not 
stop with that mere conclusion that the rates are compensatory, and 
therefore ignore the cost, but they take another step, and that is the 
critical and dangerous step on the future of the rates; that is, they say, 
‘*Now we have that cost, true, it is an average cost, but we have it and 
we will now take that as the basis for the rate,’’ whereas, actually, as 
Dr. Edwards said and as Commissioner Aitchison said, it is a point of 
departure. Too many people have taken these numbers and said the 
rate should be that figure plus 5%, or some other figure with a little 
modification. That is the real danger in the cost problem. 

Chairman McAuliffe: The Chair must rule that since we are getting 
into the very interesting and very broad subject of costs at this point, 
rather than the mechanics of the minimum rate orders which was the 
original subject, we had better pass along to the next subject. If we 
don’t run out of time, I shall be glad to hear everybody talk about costs. 
I would like to find out something about them myself. 

Mr. Eldon Martin is now recognized on the subject of the policy 
racket. 

Mr. Eldon Martin: Mr. Chairman, most of you gamblers know that 
the policy racket is made up of wheels. In our policy racket the big 
wheel, of course, is the Interstate Commerce Commission. There are 
lesser wheels, the AAR wheel, the ATA wheel, the FFI wheel, the NITL 
wheel, and maybe the AWO wheel, and perhaps others. There is one 
important difference. At least in the big wheel, we don’t get phony 
numbers or fake drawings. And I think we don’t get them in the lesser 
wheels, at least not very often. 

The policy declared in the Transportation Act has some very good 
words. The only trouble is that all persons do not interpret them in 
exactly the same way. If there could be unanimous agreement on what 
the words mean, I don’t suppose we would need any change in the decla- 
ration. If each man, in other words, could interpret it to suit himself, 
or to suit the interest of his own client, everything would be lovely, but 
unfortunately it doesn’t work that way. I think that we probably need 
some modification of the policy declaration, and while I don’t want to 
adopt 100% the recommendations of the President’s Committee, I think 
that, in basic principle, its recommendations with respect to the policy 
declaration are very close to changes which would be an improvement. 

I mention as an example of the differing interpretations to which 
the existing policy declarations have been subjected, the preservation of 
inherent advantages. That means many different things to many differ- 
ent individuals. As a railroad man, I think the preservation of the in- 
herent advantages of railroad transportation means that where it is 
reasonably clear that the railroad transportation cost is relatively lower 
than that of other modes of transport, the railroads should be permitted 
to realize the inherent advantage which I see in that condition. 

I encountered the other day what I thought was a somewhat dra- 
matic statement. You know the modern physicist says nothing exists 
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except energy, and that we are all engaged in converting one form of 
energy into another, and that is all there is to life. A man by the name 
of McGee, a consulting engineer of some eminence and worldwide ex- 
perience, made some computations as to the horsepower required to 
move a ton by various modes of transport. He came up with these 
figures: For a Diesel locomotive on a steel rail handling a freight train, 
1% to 11% horsepower per ton. For a truck on the highway, 15 to 25 
horsepower per ton. For an airplane, 100 to 250 horsepower per ton. 
If my mathematics are correct, that means that a truck takes 10 to 50 
times as many horses to get that ton over the road as does a Diesel loco- 
motive on a steel rail. I suggest to you that that is an inherent advan- 
tage which ought to be preserved. 

I want to repeat what Mr. McAuliffe said at the outset, that I speak 
only for myself, not even for my own railroad or any other railroad. 
But I do favor the basic changes in policy recommended by the Cabinet 
Committee. That is to say, I favor more freedom in rate making along 
with the greater responsibility which I think must go with it. I think 
we must, however, preserve those fundamental safeguards which inhere 
in the present statute. 

I think I might say just one word about costs, because the Cabinet 
Committee report takes a squint at that subject. I believe Mr. Fishwick 
came very close to hitting the nail on the head when he said he thought 
we should look at relative costs rather than absolute costs. I have 
thought always that the absolute cost of handling a particular class of 
traffic between two particular points by particular route, is utterly im- 
possible of attainment. That is true, not only because of the obvious 
difficulties, but it is true also because when you are comparing the costs 
via different modes of transportation, you don’t have a satisfactory 
method of determining the costs that are borne by you gentlemen, the 
taxpayers, in connection with transportation via certain modes of trans- 
port. You don’t include in the air transport cost, for example, that 
$400,000 airport that Commissioner Mitchell mentioned yesterday, which 
you gentlemen bought for the village of Fort Dodge. You don’t include 
in the motor carrier costs the contribution of the taxpayers to the crea- 
tion and maintenance of his roadway. I don’t want to get into the 
question of how much that is. My motor carrier friends have argued 
with me many times on that subject. But there is some element of cost 
that is borne by the taxpayer rather than the carrier. When you start 
to talk about cost and competitive rate making based upon cost, you are 
whistling in the graveyard, and you are taking off into the wild blue 
yonder if you don’t give effect to the total cost of the service by whom- 
ever borne. 

In conclusion, and because I think it is important that we avoid too 
much emphasis or reliance upon a policy declaration, as distinguished 
from the more specific words of the statute, I want to read you what 
an old English jurist said about public policy: 


**T, for one, protest, as my Lord has done, against arguing too 
strongly upon public policy. It is a very unruly horse and when 
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you get astride of it you never know where it will carry you. It 
may lead you from sound law. It is never argued at all but when 
other points fail.’’ 


Thank you. 

Chairman McAuliffe: The gadfly now has a little problem, I think, 
on the question of public policy. 

Mr. Coyle: I can only agree with the quotation that Mr. Martin 
read. 

Mr. Levy: Mr. Martin, I would like to invite you to comment on 
the question implicit in Commissioner Aitchison’s comment. As I under- 
stood it, he had reference to the problems that inhere in the lack of 
preciseness of average figures. Limiting my inquiry, Mr. Martin, as you 
have, to the relativity of cost and not the absoluteness of cost, which of 
the three following solutions appeal to you: 

1. That we are just kind of stuck, we have averages and they are 
not completely precise. There are some difficulties about their use. 
Since the carriers don’t come forward with more precise figures, we just 
cannot use them for rate making. 

2. That the carriers voluntarily, on their own motion, ought to 
assist the Commission by taking the averages and limiting the lack of 
preciseness by making them more definite. 

Or, three, that in the absence of that, the Commission, by compulsory 
order, should require the carriers to move more and more in the direction 
of the Fishwick direction, at least in the matter of relativity, by making 
the figures more specific. 

Mr. Martin: First of all, Mr. Levy, I would rather answer my own 
question than having you state the three possible answers. (Laughter). 

Mr. Levy: Or any other possible one. 

Mr. Martin: If I were to choose among your three, I would be 
forced to choose the first alternative, that is, doing the best we can with 
what we have. This matter of absolute ascertainment of costs is just out 
of the question. The Commission cannot make the railroads produce 
something that does not exist, and cannot be created. 

Mr. Levy: The relative cost, not absolute ascertainment. Just the 
relative. 

Mr. Martin: I don’t know how that can be improved to any ap- 
preciable extent over the methods that are gradually being worked out 
in these different cases. Relative cost—it isn’t too difficult, I suppose, 
to ascertain in most cases. I don’t believe that costs in an absolute sense 
are of any value to the Commission, because whoever undertakes to state 
them must know that they don’t mean much. But it isn’t too hard, I 
would suppose, in many cases to say that, while we don’t know what the 
absolute cost of either of these operations is, it is reasonably clear that 
one is higher or lower than the other. 

Mr. Levy: Do you think, sir, that it is sufficient to know that one is 
higher or lower than the other, or do you think it is important to know 
the quantum of the difference? 

Mr. Martin: It would be nice to know the quantum of the difference, 
Mr. Levy, but I think that the managerial judgment of the two groups of 
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carriers, for example, can be trusted generally to provide the margin 
that would be best in the public interest, as well as in the interests of the 
carriers. 

Mr. Levy: Thank you very much, Mr. Martin. 

Chairman McAuliffe: Are there any further questions or comments? 

Mr. Warren H. Wagner: Mr. Martin, I would like to ask you two 
questions: One, in the shocking figures that you found in the document 
presented by Dr. McGee, did you find any figures showing of the horse- 
power required to go downstream and upstream by barge? 

Mr. Martin: No, sir, he didn’t make any such figures. His study 
was very interesting. It had some further refinements beyond those 
which I gave, but he had nothing on water transportation, Mr. Wagner. 

Mr. Wagner: In connection with the Edwards-Saunders discussion 
as to costs and relativity and so forth, the original Edwards cost study 
was to determine the relativity in the various territories, isn’t that cor- 
rect? 

Mr. Martin: I think so. 

Mr. Wagner: When you come to point to point and single com- 
modity, you have involved, in a sense, over what railroads the traffic 
passes. Do you, as a railroad representative, think it is proper for the 
railroads to decline to furnish the shipper data where the traffic in 
question moves, we will say, over the principal lines of five railroads, so 
that the shipper can determine the approximate, not absolute, but ap- 
proximate costs for moving that traffic over those principal railroads, to 
determine the relativity to the district average? Do you think the rail- 
roads should decline a shipper that opportunity where the railroads, if 
they wanted it, could use those figures to their advantage? 

Do you also agree that the Commission should decline the shipper 
that right or that data where the shipper offers to do the figuring and 
everything else at no expense to the railroad? I am referring to the 
question put by Mr. Belnap yesterday. 

Mr. Martin: I don’t know exactly how to answer your question, 
Mr. Wagner. I don’t believe that a railroad, if it wanted to, could de- 
velop any cost of handling particular quantities between particular 
points over its own railroad, even for its own information. We must 
try our best to do more of that, or else lose a great deal more traffic than 
we have lost already. We must make some approach in that direction. 

I don’t think the shipper ought to fix the rates in this country, ex- 
cept as he does it by the giving of his traffic to one form of carrier or 
another. After all, he is the final arbiter of what the rate shall be, by 
virtue of free competition. But the railroads ought to know to what 
level they can reduce a particular rate and still make a little money, and 
still be competitive. I say they should do some of this cost finding in 
their own families. The shipper comes in only when he decides which 
way he is going to ship his traffic. The Commission comes in if the 
railroad exercises bad judgment. But that isn’t a very good answer to 
your question. I think what I may be trying to say is that I certainly 
am opposed to the Interstate Commerce Commission’s attempting to 
force the production of evidence which doesn’t exist and cannot exist in 
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any helpful form; to wit, the cost of handling particular traffic between 
particular points or particular railroads on a particular day and by the 
dark of the moon. 

Chairman McAuliffe: I believe Commissioner Freas asked to be 
recognized before. 

Commissioner Freas: ‘Mr. Martin, in your comment on the amount 
of horsepower required to move a ton of freight, I take it that you are 
speaking only of moving that freight between terminals in line haul 
service ? 

Mr. Martin: I assume that is what Mr. McGee did. 

Commissioner Freas: Because if that were not the case, then those 
figures would indicate that the rails were the rate making form of trans- 
portation in every instance, would it not? 

Mr. Martin: Yes, it would. 

Commissioner Freas: So we would have to recognize not only those 
costs, but also the total cost, including the gathering, the terminal, the 
investment and things of that kind. 

Mr. Martin: Yes, of course. 

Commissioner Freas: So while the figures may be helpful as a gen- 
eral indication, they only cover a portion of the picture. 

Mr. Martin: That is correct. 

Mr. John A. Bliss: I want to talk about those figures, too. Suppose, 
and I am giving you the best figures I can—if you have better ones, I 
would be glad to have them. But as nearly as I can find out, the capacity, 
the freight carrying capability of a box car is utilized about 400 hours 
a year out of 8760. The freight carrying capability of a good big semi- 
trailer is used about 2000 hours a year. Assuming those figures are 
correct, don’t they go a ways to offset the ones you mentioned ? 

Mr. Martin: Yes, upon your assumption, yes. 

Mr. Bliss: Do you have a better figure? 

Mr. Martin: I don’t have any figure. 

Mr. Bliss: Well, that is some of the type of cost figures you ought 
to have. 

Chairman McAuliffe: I think Mr. Martin has retained a very fine 
figure. 

I think we will move on to the next subject, for which we will call 
upon Mr. Edward H. Cox, to explain why he is known as a Simon Legree. 

Mr. Edward H. Cox: Mr. Chairman, ladies and gentlemen, I assure 
you it is not by choice but by necessity. That, of course, brings me to 
my subject, ‘‘Pressure On Limited I. C. C. Staff,’’ and of necessity I 
will confine myself to the Bureau of Rates, Tariffs and Informal Cases. 
That Bureau deals with rates, tariffs and related matters. Its functions 
embrace all the forms of transportation regulated by the Commission : 
rail, motor, water, freight forwarders, pipe lines and express; passenger 
as well as freight. 

Among its important functions are matters pertaining to the pub- 
lication and filing of tariffs; the examination and criticism of tariffs; the 
interpretation of tariffs, issuance of special permissions; suspension and 
fourth section matters; and handling informal complaints and special 
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docket applications. Its duties are numerous and varied. The Bureau, 
aside from the Director’s office, is divided into five major subdivisions: 
the Section of Rail Tariffs, Board of Suspension, Fourth Section Board, 
and Section of Informal Cases. Its present employment is 216. In 1935, 
prior to the Motor Carrier Act, the Bureau had 161 employees and 
handled only matters pertaining to rail carriers and pipe lines, and to a 
limited extent water carriers. In 1940 the Suspension Board of the 
Bureau of Motor Carriers was merged with the rail Suspension Board in 
the Bureau of Traffic; and in 1945 the Section of Traffic of the Bureau 
of Motor Carriers was transferred to the Bureau of Traffic. Since then 
the Commission has been given jurisdiction over water carriers and 
freight forwarders. This added considerable new work on the Bureau. 
In addition the Bureau was assigned the task in 1945 of checking dis- 
tances and rates for the waybill study and at present 15 of our em- 
ployees are assigned to that task ; also as previously indicated, the Bureau 
of Informal Cases with 14 employees was merged into the Bureau. Not- 
withstanding the additional duties, the Bureau now has only 55 more 
employees than in 1935 when it handled principally rail matters. In 
1940 there were 326 employees in the Bureau of Traffic and that part 
of the Bureau of Motor Carriers that handled the matters later trans- 
ferred to the Bureau of Traffic. In 1946, after those matters were trans- 
ferred, the employment of the Bureau was 290 and in 1947, 300. Since 
then it has been constantly dwindling, with only 270 in 1949, 217 in 1952 
and now 216, notwithstanding that 14 employees were transferred with 
the Bureau of Informal Cases last July. 

The workload has not decreased in proportion to the reduction in 
personnel. Actually, in some units such as the Board of Suspension and 
Fourth Section Board, the increase has been phenomenal. The Board of 
Suspension’s protested adjustments increased from 567 in 1946 to 3395 
in 1954, or 298%. Its personnel increased from 20 to 28, or only 
40%. During the same period the applications and petitions filed with 
the Fourth Section Board increased from 911 to 1447, or 30%. 

Both Boards also are faced with the pressure of time limits. Every 
protested adjustment handled by the Board of Suspension has a time 
limit on it, and it is aggravated by the fact that protests may be filed 
up to 12 days before the effective date. Where an adjustment is effec- 
tive on a Monday, there are two Saturdays and Sundays out of the 
12-day period. The Fourth Section Board, due to the filing of appli- 
cations with the tariffs, is faced with a time limit on about 85% of its 
applications. If it were not for the fact that the Commission has dele- 
gated to the Boards the power to dispose of suspension and fourth sec- 
tion matters and for many short-cut methods they have devised, the 
Boards could not possibly handle the present increased workload without 
substantial additional help. 

Our Sections of Tariffs, however, have suffered most from the eur- 
tailed personnel. All of the technical employees enter the Bureau as 
Tariff Examiners. Higher grade positions are filled by promotion and 
that eventually leaves vacancies in the tariff force. Due to the necessity 
of assigning as many employees as possible to units like the Boards, 
where the work must be handled promptly, it has been necessary to leave 
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vacant the Tariff Examiner positions, regardless of its effect on that 
work. The result is that our limited staff cannot examine tariffs as they 
should be examined. All they can do is check for notice and certain of 
the more important phases of the work. 

Much more could be said on this subject but time will not permit. 
I hope it will give some idea, though, of the pressures on the limited 
staff of the Bureau. 

Chairman McAuliffe: The gadfly passes at this point. Commissioner 
Freas is recognized. 

Commissioner Freas: Mr. Cox, I understood you to say that the 
workload had not in all cases decreased in proportion to the decrease in 
the staff, and then I believe you gave some instances where it had ac- 
tually increased very substantially. Were you implying that in other 
eases there had been any substantial decreases? 

Mr. Cox: I think so far as the tariff filings are concerned, the 
number of them, there is a slight decrease. I think about 2%. But 
actually it is not a reduction in work, because some of the publications 
contain more pages now than they did ten years ago. So I don’t con- 
sider that a reduction in work at all. Of course, the tariff examining 
staff has dropped tremendously. We have 11 who actually examine all 
rail tariffs today and 11 on the motor side. 

Commissioner Freas: There is a decrease in the number of filings, 
but not in the volume of work to be done? 

Mr. Cox: That is right. 

Chairman McAuliffe: The Chair would like to ask, if it is in order, 
whether there is any recruitment of additional personnel in process as 
of now, or contemplated at any time soon? 

Mr. Cox: Of course appropriations are our biggest obstacle. We 
have a tariff examiners’ register, but due to lack of appropriations we 
cannot make appointments. I think right now we have authority giving 
to us at the tail end of the year—they found out we had a few dollars 
and they authorized us the other day to go ahead and make some few 
appointments, I don’t know how many, but I am afraid that the new 
fiscal year will be reached before we will be able to make them, and then 
we will be in the same boat we were in last year. 

Mr. G. G. Heller: Is the limit of your tariff examiners such at the 
present time that permits only a spot check of tariffs and supplements 
filed with the Commission as far as improper filings and rejections are 
concerned ? 

Mr. Cox: It is. By spot check I mean that they can check for only 
certain things. Of course, notice is one thing they must check for, to 
see that the publications give proper notice. 

There are certain other major things to watch out for, but that is 
about all they can really do, unless attention is called to some particular 
publication; then we try to assign somebody to go into that more 
thoroughly. 

Mr. Finerty: Mr. Chairman, what Mr. Cox says leads me to further 
an idea I have in mind, and that is that there should be some expression 
by the Practitioners Association this afternoon that what is needed for 
more speedy disposition of work by the Commission is not so much a 
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change of rules, but a change of appropriations. I think the Commis- 
sion is under fire from Congress for something that is not the Commis- 
sion’s fault, and that isn’t confined to Mr. Cox’s bureau by any means, 
as I happen to know. 

I am going to suggest this afternoon that this body take some action 
to express its opinion that the fault does not lie with the Commission, 
but lies with the failure to make adequate appropriations. 

Chairman McAuliffe: At this point, Mr. Finerty, the Chair would 
like to request that you undertake to draft a resolution and submit it to 
Mr. Wilbur LaRoe. 

Mr. Finerty: Yes, sir. 

Chairman McAuliffe: He is in charge of the Special Committee on 
resolutions which may result from any of these proceedings. Some of 
the folks weren’t in the room when I made that announcement. As to 
any proposed resolutions that you may consider appropriate, Mr. LaRoe 
would very much appreciate your furnishing him with such resolutions. 

Another announcement I would like to repeat at this point is that 
there will be a luncheon, no speeches, no formal luncheon, but there 
will be a luncheon served in the main ball room. 

Mr. Earl J. Hummer: I wonder if Mr. Cox would like to comment 
on whether there is any advantage in the present investigation that I 
understand is going on by some efficiency engineers, as to the need for 
more employees, or not? 

Charman McAuliffe: My timekeeper tells me that we have exhausted 
the time on this. I know the Chair expresses the opinion of all present 
in wishing you luck in getting some more help. 

Mr. Cox: Thank you. 

Chairman McAuliffe: The next item on the program is entitled 
‘The Lion and the Lamb,’’ and Mr. J. D. Lawson will address himself 
to that subject. 

Mr. J. D. Lawson: I am grateful for the opportunity to speak to 
you on a phase of rate-making which I consider very important and 
which holds many potentialities for the successful and economical nego- 
tiation of transportation rates and charges. Obviously, I appear in the 
role of a representative of the lambs—the carriers. 

The regular procedure of our association, the Middlewest Motor 
Freight Bureau, which is very similar to that of other rate-making asso- 
ciations, permits any shipper or carrier to submit proposals for con- 
sideration by our standing rate committee with the right of appeal 
from adverse recommendations to the general rate committee. Public 
hearings are held before the standing rate committee two weeks after 
the proposal appears on the public docket. Public hearings are held 
by the general rate committee each month, except during August. I 
believe our procedure is very successful in the vast majority of instances 
in establishing rates to accommodate the needs of commerce. To have 
complete success, however, our procdure requires that both shippers and 
carriers participate and interchange ideas on mutual problems. While 
our committees receive considerable cooperation from our member- 
carriers, too often I believe the shippers fail to avail themselves of this 
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procedure. Frequently, shipper-organizations that make no comment 
on proposals either in writing, as they are privileged to do prior to the 
public hearings, or through personal appearances at those hearings, 
protest the rates after they are published. 

In some instances the protests bring to light situations that were 
not theretofore disclosed. Even the National Industrial Traffic League, 
which is probably the largest shipper organization in the country, seems 
to follow that practice. As an example, a few months ago, our com- 
mittees approved a proposal to restrict pickup and delivery service where 
shippers’ employees were on strike. 

Although the NIT League made no comment on this proposal which 
was approved and published in all of our tariffs, it protested the rule as 
it was published in the last few of the tariffs involved. Since their pro- 
test brought to light some shipper problems that we had not considered, 
we voluntarily cancelled this rule from all tariffs. This involved the 
issuance of approximately 94,000 pages of supplemental publication 
which very likely would have been unnecessary had the League coop- 
erated by presenting its views during our regular procedure. 

This particular rule is very vital to the motor carriers at the present 
time in view of recent court decisions which indicate that motor carriers 
may be subject to unlimited liability for damages suffered by shippers 
as a result of carriers’ union employees refusing to cross picket lines to 
provide service for the shippers. We believe that it is in the interest 
of the public as well as the carriers that some protection be given the 
motor carriers. 

We now have another proposal before our committees to establish 
a protective rule in this matter and again we have received no construc- 
tive comments from shippers or shipper organizations. This makes it 
impossible for us to arrive at a compromise and our committees are left 
to issue disposition on this proposal without the benefit of the shippers’ 
point of view. Silence here can be construed only as consent just as it 
was in the prior instance. 

Another area where I believe the shipping public has failed to take 
advantage of motor carrier rate procedure is in the establishment of 
general rate adjustments. Our association, as well as virtually all rate 
associations, has been faced with the difficult problem of attempting to 
align our rate structures with the rail Docket 28300 structure. Prac- 
tically nothing in the way of constructive suggestions has come from the 
shippers, although many objections have been received in connection with 
various proposals. Seldom if ever has a practical alternative been sug- 
gested. 

If we are to arrive at rate structures through compromise, it is 
necessary for shipper organizations to recognize the carriers’ needs for 
revenue and cooperate in the establishment of a mutually satisfactory 
structure. While we recognize that all shippers will not agree com- 
pletely, if alternative plans were submitted, the plan receiving majority 
approval of the shippers would be given every consideration. 

We believe that the Central States’ dollar-and-a-half case illustrates 
a rather unsatisfactory method of arriving at a rate structure as I under- 
stand there has been considerable displeasure on the part of both ship- 
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pers and carriers over the decision in that case. We believe that the 
shippers must recognize the small-shipments problem of the motor car- 
rier and through compromise develop some solution that will be accept- 
able to both shipper and motor carrier interests. The Commission’s de- 
cision in the Central States case illustrates the fact that straight-line 
rate structures may soon become history. 

The method of departure from these straight-line rate structures can 
undoubtedly be reached in a more satisfactory fashion through compro- 
mise rather than through contests before regulatory bodies. It is prob- 
ably true that virtually all of the recent surcharges and arbitrary charges 
have been established over the strong objections from shipper organiza- 
tions. This is mainly true I believe because the shippers and shipper 
organizations have opposed practically every plan without offering a 
feasible alternative. If reasonable alternatives were offered, I believe 
the motor carriers would be happy to compromise providing they could 
expect strong, majority shipper support for the compromise proposals. 

Another difficult problem is raised by Section 5a of the Interstate 
Commerce Act which guarantees the right of independent action by any 
carrier. Extraordinary liberal interpretation of the simple conjunctive 
word ‘‘or’’ has made mandatory the right of independent action before, 
during and after procedure. This has nullified to a great extent rate- 
making by compromise, and has created other problems for our commit- 
tees where rates substantially below the general level are independently 
announced and give preference to particular shippers or localities. What 
consideration should be given competitive shippers who subsequently 
seek similar reductions? Should the independently announced rates be- 
come the yardstick for all rates in the territory, or should the shippers 
be expected to protect themselves by seeking suspension of or filing 
complaints against the depressed rates? 

Obviously, there is practically nothing that an association such as 
ours can do to help a shipper who is about to find himself adversely 
affected under these circumstances. There is nothing that we can do for 
the shipper after he is adversely affected unless we disregard the normal 
rate-making standards by which the general level of rates was established. 
Certainly, our association can and on occasion does seek suspension of 
depressed rates which have been independently announced, providing an 
appropriate request so to do is received from an interested carrier as 
required by our rules. We know that some of these requests in the past 
have been generated by shippers who would have been adversely affected. 
In some of those instances where suspensions resulted, we feel we have 
been helpful to such shippers. 

All in all, however, the right of independent action, as it is now 
construed and applied can and does deny to the shipper an opportunity 
of rate-making by compromise. While we fully believe in the right of 
independent action to protect shippers and carriers, we also believe some 
effective regulation of such procedures must be maintained to preserve 
reasonable rate structures. 

To insure such regulation we believe all parties must be free to 
present the issues to the regulatory body. Rarely do we find a shipper 
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protesting a reduction in a rate even though he may be harmed if a 
similar reduction is not accorded to him. The individual motor carrier 
is fearful of retaliation from the lion if he protests a shipper-inspired 
reduction by a competitive carrier. I can imagine the same attitude 
might prevail with the rail lines or some of them. Even shippers hesitate 
to protest a reduction from a competitive producing point where their 
customer will be the beneficiary, even though the reduction will freeze 
them out of the market until similar rates may be accorded from their 
plant. 

Here perhaps the shipper becomes the ‘‘lamb’’ for we must recog- 
nize that the customer is always the ‘‘lion.’’ Who then is free to present 
the issues? There is none other than the rate-makng associations, and 
some parties to I. C. C. Docket Ex Parte No. 194 would bar them and 
thus destroy a practicable and satisfactory safeguard for the establish- 
ment and preservation of a reasonable and sound rate structure. 

The right of protest is a stimulus to compromise in rate-making and 
even the suspension of a rate offers some opportunity for compromise 
prior to litigation. Compromise should never be confused with appease- 
ment. And anyone about to negotiate a compromise should be in posses- 
sion of all the necessary facts pertaining to the situation at hand. I am 
reminded of the instance in which a salesman for a carrier was instructed 
by his employer to call upon a shipper and endeavor to resolve a contro- 
versy in progress over a certain rate. The carrier sought a rate of 
100 cents; the shipper thought it should be 85 cents. The salesman con- 
ferred at length with the shipper and directly returned to his office quite 
elated at being able to tell the boss that his mission had been accom- 
plished and that he had obtained a compromise on a rate of 90 cents. 
Needless to say he was more than crestfallen when his employer informed 
him that the then existing rate was 95 cents. 

Frequently we discover similar situations when propositions come 
before us to meet the hidden rates of contract carriers, or to meet private 
motor operations the alleged costs of which at times are nothing short 
of amazing. Such illustrations emphasize the attitude of the lion which, 
when about to devour the lamb, offered him a compromise by permitting 
the lamb to designate the end at which the lion should begin eating. 

We appreciate the cooperation of shippers which we have had in the 
past and hope that an increasing number of those people will actively 
participate in our rate-making procedures in the future. We welcome 
their good counsel although we cannot always guarantee to trade 95-cent 
rates for 90-cent rates. 

Rate-making through compromise can be successful and while I 
harbor no thought of putting any of you ladies and gentlemen out of 
work, I think you will agree that rate-making by this method is prefer- 
able to adversary proceedings. 

Chairman McAuliffe: The gadfly is recognized. 

Mr. Coyle: The lamb, Mr. Lawson, doesn’t look at all shorn this 
morning. After proceedings have been instituted, Mr. Lawson, is there 
any attempt then to sit down with the shippers and try to work out your 
common problems? 
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Mr. Lawson: In the case of suspensions prior to the hearing or the 
beginning of the action, or processing the action under modified pro- 
cedure, very frequently we have found that carriers will tell their ship- 
pers, who evidently have inspired the rate in the first place, that they see 
little opportunity to offer success in pursuing the matter before the 
Commission, and that they are fearful of an adverse decision. In a 
number of instances, the suspended rates are withdrawn. Sometimes 
other and different rates are filed on the same traffic. 

Mr. Coyle: Do these discussions with the shippers occur in a large 
percentage or a small percentage of the cases in your area? 

Mr. Lawson: I am not informed on that point, because most of these 
situations arise over independently announced rates. We have no part 
in them. The parties do not at any time appear before us. 

The carrier merely exercises his right of independent action and 
orders the particular rate to be published for its account. 

We have no contact with the shipper nor the carrier jointly at any 
future time, or at least we have never had, so far, to my knowledge. 

Chairman McAuliffe: The Chair would like to ask Mr. Lawson, as 
a matter of information, whether his own group follows a practice which 
some other motor carrier conferences follow. When a general increase 
in freight charges is proposed, they prepare and submit at or about the 
time of filing, a statement of their justification—is that done generally 
in your case, to submit to the Commission ? 

Mr. Lawson: To submit to the Commission? 

Chairman McAuliffe: Yes. 

Mr. Lawson: Yes, we try to do that. We try to submit that infor- 
mation to the Board of Suspension. Prior to the time that the rule 
against filing protests begins to operate. 

Chairman McAuliffe: I was just wondering, then, what you as an 
expert in that matter would think of the possibility of making extra 
copies of such justifications available at the Commission or elsewhere, so 
that those shipper interests who may feel disposed to protest the ad- 
justment may find the reasons and the basis on which you have made 
that adjustment before they decide whether they consider it necessary 
to protest. 

Mr. Lawson: I don’t know if I qualify as an expert, but I will say 
that we should have no objection whatever to making that information 
available. I don’t know quite how it will be accomplished through the 
Commission, but our difficulty in most instances with respect to general 
adjustments is that we never know which one of the Chambers of Com- 
merce—and I may say that, parenthetically, it is practically in every 
instance of a general adjustment that it is a Chamber of Commerce, and 
usually the smaller ones who file the protest—would file a protest against 
the adjustment after it has been filed with the Commission. 

All of the information pertaining to an adjustment of that sort is 
made available through our procedures during the consideration of the 
matter. It is available to the public. It is available in all instances to 
every protestant that we have ever had in any general rate adjustment. 
But the difficulty there, in a good many instances, is that some of the 
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protestants are determined from the outset to protest regardless of any 
showing that we may make as to the need for the adjustment. 

In most of those instances the protestants, while they may partici- 
pate in the proceedings up to the point of publication, offer no alterna- 
tive solution for the problems of the carriers and the shippers, but 
merely appear in opposition, so stated flatly, and leave the rest right 
there hoping, of course, to succeed in blocking the change after it is 
filed with the Commission. 

Chairman McAuliffe: Does anybody want to speak? 

Mr. John Coyle: May I ask Mr. Lawson where a proposal has been 
considered by your Standing Rate Committee or your General Rate 
Committee, and it may not be approved, if an individual carrier, one or 
more carriers works out, let us say, a compromise with the shipper that 
is not in harmony with the findings of your committee, and the individual 
earrier seeks independent action—do you protest that compromise? 

Mr. Lawson: If the carrier has effected a compromise, a notice to 
that effect is given to everyone through the publication in our weekly 
docket and so forth; everyone is aware of the result and the intention 
of the carrier to have the rate published for its account. 

Under our procedure the rate will be published for the account of 
all other affected carriers unless one or more of them instruct us to the 
contrary within ten days’ time. Assuming that the rate has been pub- 
lished and no comment on it thereafter is made by any carrier, and none 
request that we ask for suspension, we would take no action against it, 
we would assume that everyone was in accord. 

In the event, however, that one of the carriers, even though it may 
be one for whom the rate was published in order to maintain their com- 
petitive position, comes in with a request for a suspension, if that re- 
quest seems to be a reasonable one and is supported with some factual 
data that would enable us to prepare the proper type of request for 
suspension, we do and can request the suspension. 

Chairman McAuliffe: And conversely, Mr. Lawson, if the requested 
protest was not adequately supported, would the conference decline to 
file the suspension request? 

Mr. Lawson: Yes, sir. 

I might say this, gentlemen. All independently announced rates 
are not always, in our opinion, unreasonable or unlawful and so forth. 
There are instances where we think they are justified, and we find, per- 
haps, instances where one carrier may try to use that action against a 
competitor. We try to weigh all the evidence. We contact the carriers 
to find out as much as we can about the situation so that we do not 
deprive a carrier of business which it should have. 

There are instances where the independent action procedure has 
been recommended because it can be a little more expeditious, and so 
forth. The shipper needs the rate and that sort of thing. You have to 
take into consideration the multiplicity of the situations when you are 
confronted with a proposition of that sort. But simply because it is an 
independently announced rate does not condemn it, in our eyes. 
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Chairman McAuliffe: We will recognize this gentleman as the last 
one speaking to this subject. 

Mr. Walter E. Aebischer: How do you determine, Mr. Lawson, 
hidden contract carrier rates? By that term which you employed, do 
you mean you don’t know how much higher the contract carrier rate is 
than the minimum on file with the Commission? 

Mr. Lawson: Precisely. 

Mr. Aebischer: When certain carriers protest the rate of other 
carriers, do you file the petition on behalf of those who request suspen- 
sion on or in behalf of the Association as a whole? 

Mr. Lawson: On behalf of the Association. 

Chairman McAuliffe: Mr. Roland W. Bay of the Suspension Board 
of the Interstate Commerce Commission will now speak to the subject of 
the ‘‘Camel’s Back.’’ 

Mr. Roland W. Bay: First I should like to tell you a few things 
about the Board and its work which some of you doubtless know, which 
I think all of you ought to know. 

There has been a tremendous increase in the workload of the Board 
in the past two and a half years. Up until eight months ago it ran on 
an average of 187 a month. The last eight months it has now reached 
230. Just recently, in the last few months, we kept a little more detailed 
account of it. In February alone we had 257 cases with 18 working 
days. 

A Board member’s lot, like a policeman’s, is not a happy one, so 
please don’t make it any more difficult for us by failing to observe 
and follow the few simple rules which the Commission has laid down for 
you. First, get your suspension requests in on time, 12 days before the 
effective date of the protested schedule. If the effective date, say, is 
May 15, subtract 12 and file your protest not later than midnight of the 
3rd. If the 3rd happens to be a day on which the Commission is closed, 
you have until midnight of the next working day in which to file. 

Please give us your protest in writing, seven copies. Tell us pre- 
cisely what you want suspended and precisely why. Don’t merely say 
that some vaguely identified tariff would be in contravention of the 
National Transportation Policy. We strongly object to telegraphic sus- 
pension requests received on the last day, with a statement that a request 
in proper form has been or is being mailed. Oral suspension requests 
are completely out, although please bear in mind the law specifically 
provides that the Commission may suspend, on its own motion, without 
request from anyone. 

Send a copy of your protest to the respondent or his publishing 
agent immediately and by a quick mode of transmission. If you are 
answering a protest, don’t delay. The reasons and justification for the 
protested schedule certainly should have been thought out before it was 
published, and if they were it ought not to take long to supply them to 
the Board, in writing. Our rules do not specify any time within which 
an answer must be filed; they do not, in fact, require that any answer be 
filed at all. 

Nevertheless, we like answers and dislike to suspend on the basis of 
an unanswered protest, but sometimes we are obliged to do so. Remem- 
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ber that in the twelve days after the protest is filed there are nearly 
always two week-ends, and that we are always pressed for time. 

If either as a protestant or respondent you wish to confer with the 
Board on a pending case, arrange to have, if you possibly can, a repre- 
sentative of the other side with you at the conference. The Board is 
distinetly allergic to conferences on pending cases at which only one side 
is represented. 

As you probably know, until December 1, 1952, the function of the 
Board was to analyze suspension requests and recommend action to 
Division 2. Since then the Board has had the authority to take action 
itself, subject to certain restrictions which I shall not discuss here. 

Appeal from the Board’s decision is to Division 2, as formerly it 
was from Division 2 to the entire Commission. If the Board orders a 
suspension, there is no difficulty as to an appeal; there is always time— 
30 days—to petition Division 2 to vacate the order. But once a schedule 
has become effective it is impossible to suspend it, at least under the 
Interstate Commerce Act. Hence, if the Board votes not to suspend, the 
limitations of time are such that it is seldom possible to appeal to 
Division 2. So it was before the Commission delegated the suspension 
power to the Board; there was rarely time for an appeal to the entire 
Commission if the Division declined to suspend. So far as I can see, 
it can never be otherwise under existing law. No matter where the 
suspension power is lodged, no effective procedure can be devised for an 
appeal from a decision not to suspend. 

I have recently heard it suggested that the Commission should re- 
quire the filing of protests at least 15 days, and require the Board to 
announce its decision at least three days before the effective date of the 
protested schedule, in order to provide an opportunity for appeal. Con- 
sidering how long it takes for copies of newly filed schedules to reach 
the public and how complex many of them are, I think some solid ob- 
jections could be advanced against shortening the time now allowed 
for the filing of protests. 

Again, if the Board were required to announce its decision at least 
three days in advance, I foresee that the filing of appeals to Division 2 
would become practically the normal procedure. Thus the responsibility 
for action on suspension requests would again be on Division 2, but under 
a more cumbersome and time-consuming procedure than formerly. Per- 
haps some of you think that Division 2 should resume that respon- 
sibility, and perhaps you are right. But if a Commissioner must act on 
200 suspension requests each month—which is the rate at which they 
are now Leing filed—he certainly will have little time to give to other 
important matters; little time, perhaps, for your pending formal cases, 
all of which I am sure you regard as of major importance. 

Mr. Paul Coyle: Mr. Bay, Mr. Cox gave a few statistics, and one 
that was given was that protested adjustments had increased 500 per 
cent. 

Mr. Bay: 498. 

Mr. Coyle: From about 1946 to about the present. As I recall, in 
1946 we had about 90 to 100 motor carrier suspension proceedings insti- 
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tuted each year. That was when Division 2 was handling the suspen- 
sions. Motor carrier proceedings are now being instituted at the rate of 
about 120 a month. That is about 1400 a year, or an increase, to be 
exact, of 40 per cent as compared with 498 per cent. It would seem, then, 
that the Board now suspends more than does Division 2. 

Mr. Bay: I don’t believe that is true. I think the ratio is probably 
the same. It has been the tremendous increase in the number of protests 
that have been filed. I don’t think there has been any increase in the 
ratio between the suspend and no-suspend. 

Mr. Cole: If the protested adjustments only increased 498 per cent 
and the suspensions have increased 1400 per cent, either there are better 
protests or more reason to suspend, or some other reason for the increase. 

Mr. Bay: Those are your figures, not mine. I was on the Suspen- 
sion Board for quite a while when Division 2 acted on them, and as I 
recall they ran about 50-50, the same as they do today. About half are 
suspended and half are not suspended. I think that was about the ratio 
before. 

Mr. John F. Donelan: Mr. Bay, in connection with suspensions 
under Sections 1 and 3, counsel very frequently have a problem, in desir- 
ing to be helpful to you and also protecting the interests of their clients, 
because some of these rates are of the greatest importance to the shippers 
who feel aggrieved. 

My question is this. Could you give us your ideas as to how much 
detail you desire in protests seeking suspension of particular rates? I 
am primarily interested in railroad rates under Sections 1 and 3. 

Mr. Bay: I could tell you exactly what we want, but we never get 
it. First, what are your present rates? 

Second, what are the proposed rates and where can we find them? 

Third, why do you think it is unlawful or unreasonable? 

If it is a violation of Sections 1, 2 or 3 or 4, just give us some reason 
why you think it is. I can tell you right now that 95 per cent of the 
protests that are filed are on two allegations, and this goes to reductions, 
of course, which the great majority of protests run to, one form of trans- 
portation against another. 

The first, as Mr. Finerty says, is below a minimum reasonable rate; 
second, it is in violation of the National Transportation Policy, and that 
is all. A good many times even the protesting party, who might be a 
transportation agency, doesn’t even tell us what his own present rates 
are. He doesn’t know what the present rates are of the respondent. A 
lot of times he is not right sure what the proposed rates are. And if you 
don’t tell us those things, we don’t know. We just don’t have time to 
check every protest and make a case for the protestant nor for the re- 
spondent. 

Mr. Donelan: If I may follow up with just one question, do you 
have in your Board certain mileage scales, for example, that you people 
use as more or less constant working tools on rates? 

Mr. Bay: Yes. We have a pretty good file of short-line mileages 
all over the United States. We use them as a guide. 

Chairman McAuliffe: Not scales of rates? 
Mr. Bay: No, the mileage scale has nothing to do with the rates. 





ie Qos oo Od a awe M YY . 9 ete Oe 


ee —_— <=" vss 









































JUNE, 1955 955 





We would simply like to know, if he says that the proposed rate is 15 
cents, we would like to know if it is for 15 miles or for 1500 miles. No- 
body ever tells us that. We have to look it up. 

Mr. Wagner: Mr. Bay, I believe I said I wasn’t going to ask you 
any questions, but I just can’t get away from it. 

Mr. Bay: Go ahead, Warren. 

Mr. Wagner: Are not the suspensions now by the Suspension Board 
in greater ratio reductions than were suspended way back when the 
Division 2 acted? 

Mr. Bay: About 98 per cent reductions now. I don’t know what 
they were in Division 2. But certainly I don’t think they are anywhere 
near that. Commissioner Aitchison might answer that question for you. 

Mr. Wagner: Then, are not most of the protests of those reductions 
filed by motor carrier associations? 

Mr. Bay: No, I wouldn’t say motor carrier associations. I would 
say they were filed by different modes of transportation, motor carrier 
against rail, rail against motor carrier, motor carrier against motor car- 
rier, and I believe that is the largest percentage, motor carrier against 
motor carrier. 

Mr. Wagner: And the more reductions—or rather the more sus- 
pensions you may make, the more work Mr. Coyle has to do, especially in 
motor carrier phases? 

Mr. Bay: That is correct. 

Mr. Wagner: We heard much today about costs, otherwise I 
wouldn’t have brought it up. We heard that cost is a relative figure and 
you cannot determine the cost between any two points on a given com- 
modity, ete. Has the Suspension Board, either in mind or on paper, or 
submissions by the Bureau of Statistics, anything bearing on costs which 
it uses to suspend rates, which are not available to the public, or not 
even put into the protest? 

Mr. Bay: On every protest that is filed, that is one of the first 
things we do. We ask our Cost Section to give us the estimated costs, 
both the out-of-pocket and the fully distributed. They do that. We use 
it. When I say ‘‘we’’ I am talking for myself, you understand. I use it. 
That helps me—because I certainly cannot look at a rate and tell you 
whether it is compensatory or non-compensatory, or whether it covers 
out-of-pocket or does not—those figures are available to you, and if you 
ask for them I will be glad to tell you any cost figures that are given 
to us by our Bureau of Statistics. 

Mr. Wagner: I think I have most of them distributed to the public, 
right in my office. But when we come before the Commission, I doubt 
whether we can get into the record any one of those figures which come 
from the Commission without objection from the carrier himself, and 
maybe the Examiner himself. 

Mr. Bay: That is outside my jurisdiction. I only suspend them. 

Mr. William Arnold: I would like to ask Mr. Bay a question and it 
in part concerns the remarks previously made this morning by Mr. 
Lawson and Commissioner Freas. I think with the decrease in power 
of the bureaus over their member carriers, that there is a greater need 
for the exercise by the Commission of their minimum rate powers. Com- 
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missioner Freas certainly acknowledged that he realizes the importance 
of the powers, and he does advocate that they be used sparingly. 

Mr. Bay, don’t you find that, as the bureaus become more and more 
merely tariff publishers, or tariff printers, and there is less opportunity 
for them to exercise their good judgment in the control of the antics of 
some of the rate-cutting members, don’t you then find that your work load 
increases as the control of the bureaus over their members decreases? 

Mr. Bay: I just didn’t quite get all your question, but I can answer 
it this way, that I can say that our work load is increasing all the time 
and, as things get a little tighter, it will continue to increase regardless 
of whether the Bureau protests it or individual carriers protest it, or 
individuals. Does that answer your question? 

Mr. Arnold: Yes, thank you. 

Mr. Aitchison: I want to ask two questions. You get costs from the 
Bureau of Accounts and Cost Finding and not the Bureau of Statistics, 
as suggested by Mr. Wagner. And you use them in determining whether 
you will suspend a particular individual rate? 

Mr. Bay: I didn’t say that. 

Mr. Aitchison: What did you say? 

Mr. Bay: I said we give them some consideration. 

Mr. Aitchison: You consider them in determining questions as to 
whether there is presumptively a violation of law, do you not? 

Mr. Bay: Yes, sir. 

Mr. Aitchison: And when suspension is granted and the matter 
comes to hearing, if the same data are attempted to be introduced in 
evidence before Mr. Coyle’s examiner, the examiner very promptly 
quotes a little expression that ‘‘the Commission has frequently held that 
the system average costs are not persuasive and mean nothing,’’ and the 
data are ruled out. How do you justify that? 

Mr. Bay: I don’t try to justify his position. I am trying to justify 
my own. I have to have some idea of what the costs are. 

Mr. Aitchison: You have successfully passed the buck now to Mr. 
Coyle, who is the official heckler, but I am not able to ask him any ques- 
tions. 

May I ask a question now with respect to this matter of appeals? 
You made the point that it involves a great deal of difficulty for an ap- 
peal to be made from your Board to Division 2, and you stress the diffi- 
culties of Division 2 in that connection if appeals are made. 

Mr. Bay: Are you talking about no-suspend or suspend ? 

Mr. Aitchison: That is correct. 

Mr. Bay: Which one? 

Mr. Aitchison: Either one. 

Mr. Bay: We have no difficulty with suspensions. It causes us a 
lot more work. We have to spell out in detail. 

Mr. Aitchison: Isn’t this the practice? A suspension petition is 
filed, and of course the carriers are watching that every moment, and 
so are the protestants. You have your hearing or you examine the 
papers, and you conclude to suspend or not to suspend, and they know 
about it if they are on their job, in fifteen minutes. 

Mr. Bay: They know before I do lots of times. 
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Mr. Aitchison: You are kind enough to inform them, aren’t you? 

Mr. Bay: Yes, sir. 

Mr. Aitchison: The point that you make is that it is difficult for 
Division 2 to take up the matter at that point, if the parties are not 
satisfied. 

Mr. Bay: It isn’t on the suspension, because they can file a petition 
to vacate. It lies ten days, and then the Commission can take all the 
time it wants to. 

Mr. Aitchison: Not to suspend is frequently more important. 

Mr. Bay: That is right, that is most important of all. 

Mr. Aitchison: Would it be more difficult for the appeal to go to 
the entire Commission? You will have to say yes to that. 

Mr. Bay: Division 2, for us? Nota bit more. It just means eleven 
copies instead of three. 

Mr. Aitchison: You don’t have eleven copies, you only have seven? 

Mr. Bay: I know, we don’t have seven of all these now. That is 
where we have to reproduce them, Mr. Commissioner. 

Mr. Aitchison: You only need seven copies of the protest and answer. 

Mr. Bay: That is correct. 

Mr. Aitchison: I know something about this suspension thing. I 
had something to do with it. 

Now, I am not asking a question, I am talking. Time and time 
again, as Chairman of Division 2, I have entertained appeals from the 
Division to the entire Commission. I want to tell you and this body that 
it is no great hardship to get the entire Commission to bring its judg- 
ment to bear on the question of suspension. Time and time again it has 
been done. Now here is the way it is done. I asked the Suspension 
Board to give me the seven copies, as Chairman of the Division. I passed 
them out. Six of them go to six Commissioners, and I asked the Com- 
missioners to read them, pass them on to someone else. Then I took 
my telephone and said that there would be a conference in my office at 
a certain hour in the afternoon to pass on this appeal. That is all there 
is to it. 

Now, are you satisfied, Mr. Bay, that the opportunities for appeal 
at the present time from an adverse decision in a suspension matter 
comply with Section 17 of the Act? 

Mr. Bay: Am I satisfied with what? I didn’t quite get all your 
question. Am I satisfied with it, did you say? 

Mr. Aitchison: Are you satisfied that the opportunities for appeal 


provided by the existing procedure satisfy the requirements of Section 17 
of the Act? 


Mr. Bay: Yes, sir. 

Mr. Fishwick: Mr. Bay, you say that, in filing a petition for suspen- 
sion, we should tell you why we ask for suspension and specify the 
grounds. I agree that we should do that, but when you suspend the 
rate, you don’t tell us why you suspend it. 


Mr. Bay: You haven’t seen an order lately, have you? We do that 
now 


“Mr. Fishwick: I was going to ask. I understand that you had been 
criticised by at least one Federal Court for not so specifying the grounds. 
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What are you going to do—and I presume you have adopted a 
new policy—what are you going to do in the future on suspensions in 
that respect as to giving reasons? 

Mr. Bay: We have about six or seven different reasons now why 
we suspend, and we insert them in our orders. That has been going on 
for some time. 

Mr. Fishwick: If that is the case, you now have six or seven reasons 
rather than one? 

Mr. Bay: That is right. 

Mr. Belnap: Does the Board state a violation of the National Trans- 
portation Policy as one of the reasons? 

Mr. Bay: Yes, sir, and that is a good one, too. We would be lost 
without that. 

Mr. Belnap: Is it practical, and I said practical rather than pos- 
sible, because I am sure it is possible, to specify with more particularity 
when you are confronted with a competitive rate reduction, one of the 
reasons alleged may be that the protestant says it is lower than necessary 
to meet competition, or it may be said that it is not compensatory? 

I say, in these competitive rate reductions you have a category of 
things that are charged against the rates. One of them is that they 
are not compensatory. If the Board suspends on that ground, do you 
put that in your order? 

Mr. Bay: Yes, if they are unreasonable. Not high or low, but if 
they are unreasonable. 

Mr. Belnap: I appreciate that generality. But my query is, is it 
possible to be more specific as to why the rate is thought to be more un- 
reasonable by the Board? 

Mr. Bay: I will tell you, we are limited by what we put in the order 
by instructions from the Commission. Now, I cannot be much more 
specific than that. 

Mr. Belnap: I appreciate you have a form which you are told you 
ean follow, but isn’t it practical to do better than you do on particular 
reasons ? 

Mr. Bay: Certainly, it is always practical to do better than we do. 

Mr. Belnap: On specifying the reasons. If it is non-compensatory 
in your view to say that rather than to say it is unreasonable. 

Mr. Bay: I certainly wouldn’t hesitate to say so if I thought it was 
non-compensatory ; I certainly wouldn’t hesitate to tell them it was that. 

Mr. Belnap: I understand that the Commission does not give you 
that as one of the statements you can make. Is that right? 

Mr. Bay: Not as yet they haven’t. 

Mr. Coyle: May I step out of my assigned role as official heckler 
to make a remark? 

Chairman McAuliffe: If you will just let me get a word in first. 
We are just about out of scheduled time. I am certainly enjoying it, 
but we have our old friend Ed Laux on a relatively short subject in 
connection with Piggy-Back. Is it the sense of the group that we go 
ahead with this very, very interesting discussion ? 

(There were cries of ‘‘Yes,’’ ‘‘Go ahead.’’) 
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Mr. Coyle: For years the Commission was using a standard form 
of order in suspension proceedings. I believe it was drafted by former 
Chief Counsel Farrell before he became a Commissioner. Not long ago 
the order was attacked in court because it did not give specific reasons 
for a suspension. The Court was divided. The majority sustained the 
order, but there was some dictum in the report that perhaps the Com- 
mission should give consideration to making its suspension orders more 
specific. Division 2 of the Commission gave consideration to the dictum 
of the Court. It attempted to summarize some of the reasons why sus- 
pensions are made, and a new form of order was drafted, including those 
half dozen reasons which could be selected by the Suspension Board, 
if any of those half dozen reasons was the reason for the suspension. 
One of them, I recall, is that rates were proposed for motor carrier 
service for which the motor carrier had no operating authority. If 
that was the reason for the suspension, well then, all other reasons could 
be stricken from the form of order, and the respondent would know 
definitely that that was the reason for the suspension. The Division 
went a little further and, in the form it approved, in addition to the 
half dozen, you may say standardized reasons for suspension, were 
several lines for the use of the Suspension Board in the event the set 
form didn’t cover the particular situation. 

Mr. Cox and I, as well as Mr. Bay, served on that committee, which 
prepared recommended drafts of the new form for the consideration of 
Division 2. Perhaps Mr. Cox would like to add something to what I 
have said. 

Mr. Cox: I would just like to make this remark in connection with 
Mr. Belnap’s question. As I understand it, he would have the Board 
specify specifically the extent to which the Board thinks the schedule 
is unlawful and state that right in the order. 

I don’t believe that is either practical or advisable. In the first 
place, the Board cannot try the case with the limited record before it. 
All it ean do is judge whether there is a possibility that the proposed rate 
will be unlawful. If it attempted to state the extent to which it thought 
it was unlawful, it would be open to attack not only by the parties but in 
the courts, and I think the most we can do in a suspension order is to say 
we think the rate is unreasonable or discriminatory or prejudicial, or is 
contrary to the National Transportation Policy. 

Chairman McAuliffe: There are three gentlemen whom, I hope, 
will be brief. 

Mr. Thormund Miller: With respect to the right to appeal from 
the ruling of the Board, it would be very helpful if the order contained 
some indication of the basis for the ruling. Otherwise a practitioner is 
under the compulsion of trying to consult the Board or members per- 
sonally? That involves a waste of the Board members time, it seems 
to me. Isn’t that an additional reason for putting into the order as 
much as you practically can to indicate the basis of your judgment? 

Mr. Bay: My experience has been that when the practitioners come 
to us and ask us what the reasons are and we get right down to brass 
tacks on it, nine times out of ten they will pull it out and refile it on a 
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different basis. If we have that much trouble explaining it to the prac- 
titioners, because after all, we tell him it is our own individual view of 
the thing, I don’t see how we can be much more specific in the order with- 
out trying the case ahead of time, that is, sir, not the function of the 
Board. 

Chairman McAuliffe: Mr. William Saunders. 

Mr. William Saunders: To follow up on all this previous questioning 
about costs, you indicated that you get certain information from the 
Cost Section which you used as a guide. As I understand it, what you 
necessarily must get from the Cost Section are average costs. The Cost 
Section, all they can do is give you estimates. Whose responsibility is it, 
in making a final decision on the use of those costs, to evaluate them in 
the particular situation? Is it up to you as the Suspension Board to 
say, well, these are average costs, they are probably 10 per cent too high 
or 20 per cent too low for this particular traffic, or do you feel that really 
it is up to the Cost Section to tell you that these are average costs and 
they are probably 10 per cent too high or 20 per cent too low for this 
particular traffic? Where is the ultimate responsibility ? 

Mr. Bay: It is with the Board members. They give us average 
costs. That is all they can give us. With motor carriers, they give us 
the cost based on a round trip load of that same commodity, that same 
minimum weight, and that same rate. We have more or less to guess 
what the load factor is in determining that cost. Some of you pro- 
testants and some of you respondents would help us out if you would 
give us some idea of what your load factor is. When we get cost figures 
from the Cost Section and it shows that it is based upon round trip 
load at that particular rate, and that minimum weight, and it is way 
below average cost, way below the out-of-pocket cost, why there isn’t 
much doubt in my mind then but what the rate is probably too low. It 
just seems to me it is too low, and then let them go to a hearing and 
determine whether it is or not. Because in nine times out of ten the 
respondent never offers anything on the basis of costs. In about 40 per 
cent of the motor carrier cases, the respondent doesn’t even reply. 

Chairman McAuliffe: We will have to leave this very interesting 
subject at this point. I think we could talk for a week about it, par- 
ticularly since Mr. Bay is so direct and quick in his answers to any 
question. 

I will now call on Mr. Edward K. Laux, who will ride piggy-back. 
He will speak on ‘‘ Ride It Piggy-Back.”’ 

Mr. Edward K. Laux: Mr. Chairman and friends, I selected for 
discussion the piggy-back matter because I think it will be both stimulat- 
ing and inspiring, and may lead to new and broader horizons in transpor- 
tation. 

Trailers on flat cars often affectionately termed Piggy-Back Trac- 
Train between the eastern seaboard and the west had its inception during 
the summer of 1954. The volume of movement is picking up slowly but 
surely. The railroads have inaugurated this service under a level of 
rates substantially the same as provided for by the common carrier motor 
lines. Hence, currently the rail carriers are maintaining two sets of 
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rates; one set being the conventional or usual box car level which gen- 
erally is the same or lower than the motor truck rates and the rates of 
the railroads applicable to movements of freight in trailers on flat cars. 
Maintaining two sets of rates for rail service in my opinion is rather 
unique. Doubtlessly, the philosophy of rate making is coming into a 
new look, and the question to be solved now is what must be considered 
essential in arriving at a reasonable level of rates applicable to freight 
handled in trailers on flat cars and in the construction of such rates to 
a level that shall be productive in generating tonnage that might be 
moved with a return to the carriers of something more than the wholly 
distributed cost. 

Currently where the railroads maintain rates, same apply generally 
to and from areas contiguous or adjacent to the railroad station as a 
terminal area. For example, the Erie Railroad offers service to and from 
Fairlawn, New Jersey, but omits the services for application to and 
from contiguous municipalities such as Glen Rock and Paramus, New 
Jersey, and as a matter of fact, these two latter municipalities are not 
offered pickup and delivery in the trailer on flat car service by any 
railroad. On the other hand, Paterson, New Jersey, which is also con- 
tiguous to Fairlawn, has the service offered by the Erie and the Dela- 
ware, Lackawanna and Western Railroad. 

Question: Must the railroads restrict the trailer on flat car service 
to so-called terminal areas of their stations under the Interstate Com- 
merece Act and why should not the service and rates apply to and from 
locations in municipalities not served by rail track or to and from in- 
dustries located on new highway construction which has taken place since 
the year 1935. 

Rail and lake rates which were popular prior to World War IT have 
disappeared entirely and this unquestionably hurt some of the rail- 
roads serving the lake ports such as those on Ontario and Erie, for ex- 
ample, the Rutland and the New York, Ontario and Western. 

Question: Is there any prohibition to rail carriers that terminate 
at the lake ports joining with lake vessel operators in joint rates and 
services under which the trailers hauled on flat cars of the railroads 
could be rolled-on and rolled-off the lake vessels which might operate 
services to points such as Cleveland, Toledo, Detroit, Chicago, Milwaukee, 
Duluth, etce., and perhaps beyond these lake ports by moving the trailers 
by rail on flat cars to interior destinations. 

Mr. Coyle: Mr. Chairman, the questions propounded by Mr. Laux 
would, I am afraid, engender considerable discussion. I am informed 
that the luncheon is being held up until we can get there to partake of it. 
I would move at this point we terminate all discussions and adjourn. 

Chairman McAuliffe: I would like to apologize to Mr. Laux first ; 
in my enthusiasm for some of the earlier subjects, we didn’t have enough 
time adequately to consider his own subject. 

Mr. Laux: Perfectly all right. 
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BOOK REVIEWS 
By Ceci, W. EMKEN * 


Railroad Accounting and Statistics 


By Edward H. Bunnell. Published by Watson Publications, Inc., 201 N. 

Wells Street, Chicago 6, Illinois. 271 pp. $6.00. 

The author was Vice President of the Finance, Accounting, Taxa- 
tion, and Valuation Division, Association of American Railroads, 1934- 
1952; formerly comptroller and later Chief Accounting Officer to 
Trustee, St. Louis-San Francisco Railway Company. He never lived 
to see publication of this book, but did see the first assembly of the entire 
manuscript. Completion of the work was carried through by Allen F. 
Free, co-author and editor of the manuscript who retired in March 1953 
as Assistant to the Vice President of the Association. 

The asserted objective of the book is to present a comprehensive 
statement on the more important aspects of railroad accounting, record 
keeping and statistics. Several chapters are devoted to details of rail- 
road bookkeeping, Interstate Commerce Commission’s accounting rules 
and reports; railroad statistical procedures, accounting organization, 
personnel and employee training, and paperwork and mechanized office 
procedure. A valuable and informative chronological history is fur- 
nished giving dates and other description of the historical development 
of the Uniform System of Accounts prescribed by the Commission. This 
material will be of special interest to working accountants and students 
of railroad accounting practice. 

The ever increasing importance in many quarters of deficits in- 
curred in passenger operations is recognized by the author through his 
rather extensive recording of the historical development and the compli- 
cations and difficulties encountered in formulating methods to be used in 
separation of railroad operating expenses between freight and passenger 
service. The use of routine cost finding procedures in rate making also 
is given some notice. The observation is made by the author that cost 
finding is generally confined by railroads to special cost studies covering 
specific operations and to specific applications filed with the Interstate 
Commerce Commission for rate adjustments where relief is sought to 
meet competition from other modes of transportation. Parenthetically, 
he states that the subject of cost finding and fact finding alone as related 
to freight rates might properly be the subject of a complete volume. 

The book contains interesting comment and advice as to desirable 
features in the form and contents of annual reports to stockholders. 
Thus, in the closing paragraph of his narrative the author indicates the 
importance he attaches to these reports in the following sentences: 


The preparation of a clear, easy to read, understandable annual 
report to employees, stockholders and the public is something more 
than just a printed mile-post in the existence of a single railroad. 
And it is more than a contribution to the clarification of the complex 
operations of one of America’s largest and most important indus- 
tries. Together, with all the other railroad annual reports, it repre- 





* Mr. Emken is Director of the Bureau of Accounts, Costs Finding and Valuation 
of the Interstate Commerce Commission. 
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sents a record of achievement under our great industrial system. 
This record constitutes a challenge to those advocates of state 
socialism, Communism or other anti-democratic forces who would 
destroy America’s capitalistic, free-enterprise system. A great 
public, informed and enlightened through the media of annual re- 
ports, will be a poor subject for imperiling ideologies. 


During the later years of his service with the Association of Ameri- 
can Railroads, the author was especially interested in mechanized office 
equipment and in standardization and simplification of forms used in 
railroad accounting and statistics. Several pages at the end of the book 
are devoted to a list of types of mechanized office equipment and prin- 
cipal manufacturers or distributors; and to illustrations of important 
forms used by railroads. 





A Uniform System of Citation 


Form of Citation and Abbreviation, 9th edition, obtainable from the 
Harvard Law Review Association, Cambridge 38, Mass. Price 50c.* 


The Blue Book, as it is popularly referred to, has been since its 
inception in 1931 the joint work of the Columbia, Harvard, and Uni- 
versity of Pennsylvania Law Reviews and the Yale Law Journal. In- 
tensive work on this edition began in the fall of 1953, when letters were 
sent out to the nation’s law reviews and other Blue Book users, soliciting 
comments. Guided by these, a large-scale job of rewriting and reorga- 
nizing was undertaken. The main efforts have been directed toward 
carefully eliminating ambiguities which had led to difficulties in the 
past, adding citation forms which had been found wanting, and up- 
dating both the text and the abbreviation sections. One section receiving 
especially careful attention is ‘‘Introductory Signals.’’ The fields of 
United Nations and foreign citations also have been largely rewritten. 
The lists of abbreviations in the back have been expanded by exhaustive 
checking. 

However, as with past revisions, the system as a whole has been left 
essentially the same. The present acceptance of Blue Book citation 
forms made it seem advisable to leave it settled as much as possible, con- 
sistent with clarity and uniformity. Users of the old edition will find 
this ninth edition clearer, more up-to-date, and easier to use, yet not too 
radical a break with their past habits. 





* Reviewed by Jervis Langdon, Jr., Editor-in-Chief. 








964 I. C. C. PRACTITIONERS’ JOURNAL 





EDWARD M. REIDY, I. C. C. GENERAL COUNSEL RETIRES 


The Interstate Commerce Commission announced on May 31 the 
retirement of Edward M. Reidy, general counsel, who had served the 
Commission since April, 1917, except for Army service in World War I. 

Mr. Reidy was born September 18, 1897, at Cambridge, Mass., and 
received his LL.B. and LL.M. degrees at Georgetown University Law 
School here. 

He served in various posts in the I. C. C.’s Bureau of Law until 
1943, when he was appointed assistant chief counsel. He became chief 
counsel of the Commission in 1952, and continued as general counsel 
when the Bureau of Law was reorganized and its name changed to the 
Office of the General Counsel in June, 1954. 

The Commission announced that a successor to Mr. Reidy will be 
appointed later. 





BOARD OF SUSPENSION AND FOURTH SECTION BOARD 
Amended Special Rules of Practice Governing Procedure 


By order, adopted May 16, 1955, the Commission amended Rule (b) 
of the Special Rules of Practice governing the procedure of the Board 
of Suspension and Fourth Section Board (§ 1.200 (b)) as follows: 


1. After the first sentence of Rule (b) add the following 
sentence: ‘‘The original and six copies of every pleading, document, 
or paper permitted or required to be filed under this special rule 
shall be furnished for the use of the Commission.”’ 

2. As amended, Rule (b) (§ 1.200 (b)) will read as follows: 
Petitions for reconsideration of the action of the Board of Suspen- 
sion when tariffs or schedules have been suspended, and petitions 
for reconsideration of any action taken by the Fourth Section Board, 
may be filed by any interested party with the Commission for the 
attention of the designated appellate division within 30 days fol- 
lowing receipt of notice of such action. The original and six copies 
of every pleading, document, or paper permitted or required to be 
filed under this special rule shall be furnished for the use of the 
Commission. In all other respects, such petitions and the answers 
thereto will be governed by the Commission’s general rules of 
practice. 

[Sees. 12, 17, 24 Stat. 383, as amended, 385, as amended, 49 
Stat. 546, as amended, 548, as amended, sec. 201, 54 Stat. 933, sec. 1, 
56 Stat. 285; 49 U. S. C. 12, 17, 304, 305, 904, 1003]. 
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Rail Transportation 


By Joun F. Doneuan, Editor 





FORMAL MATTERS 
1. C. C. Hearing Scheduled in Ex Parte 175 Proceeding 


The I. C. C. announced on May 12 that the motion filed by the 
railroads on April 15 asking the Commission to make permanent the 
freight rate increases authorized in Ex Parte 175 and other petitions 
dealing with this general subject will be merged, and a hearing held 
on them under modified procedure. This means that all evidence in 
chief and rebuttal will be received by the Commission in written form 
subject to oral cross-examination later. In addition to the railroads’ 
motion, the matters to be considered will include the petition filed by the 
National Coal Association on March 23 requesting a reduction in bi- 
tuminous coal freight rates and various petitions filed by water carriers, 
freight forwarders, the Anthracite Institute and other organizations. 

Written testimony in the form of affidavits or verified statements 
with accompanying exhibits, if any, must be filed on or before June 6 by 
the petitioning railroads (water lines and freight forwarders if they ask 
for similar relief), and all other parties must file testimony in the form 
of affidavits or verified statements on or before July 5. The petitioning 
railroads then will be allowed until August 1 to file rebuttal testimony. 
If a request is made for cross-examination, the announcement said, an 
oral hearing for that purpose will be held before Division 2 in Washing- 
ton on September 26. 

Oral argument, the announcement said, will be held before the Com- 
mission at its offices in Washington, as soon as practicable after the close 
of the hearing for the taking of testimony. Opportunity also will be 
given for the filing of briefs. The exact time for the filing of such 
briefs and for the oral argument will be fixed later. 

Returns to the AAR’s questionnaire by the 34 Class I railroads con- 
taining estimates of results for 1955, with amendments, are to be de- 
posited with the Commission’s Bureau of Transport Economics and 
Statistics on or before June 6. They are to be available for inspection by 
interested parties. 





Ex Parte 104, Part I1—Terminal Switching Services 


By Supplemental order decided May 2 and distributed May 18, the 
Interstate Commerce Commission has materially modified its outstanding 
orders and invited respondent railroads now subject to cease and desist 
orders to apply for modification. 


—965— 











1. C. C. PRACTITIONERS’ JOURNAL 





Alabama Intrastate Freight Rates 


On May 16 the I. C. C. released its report dated April 4 in Docket 
31321, in which it found that existing Alabama intrastate rates and 
charges for the transportation of coal and scrap iron are abnormally low 
and the traffic moving thereunder fails to produce its fair share of 
earnings to yield revenue sufficient to enable rail carriers operating 
within the State to provide adequate and efficient rail transportation 
service. Finding that undue, unreasonable, and unjust discrimination 
existed the report concluded that such rates should be increased to rates 
maintained by rail carriers on like interstate traffic. The report also 
provides that an order carrying into effect the Commission’s findings will 
be entered unless the Alabama State Commission permits the establish- 
ment of the increased rates required to remove the unlawfulness found 
by the Commission. Commissioner Freas filed a dissenting expression. 





Missouri Intrastate Freight Rates 


On May 18th the I. C. C. released its report on further hearing in 
Docket 31003, affirming those findings in its report, 289 I. C. C. 733, that 
intrastate rates and charges on sand and gravel cause undue, unreason- 
able and unjust discrimination against interstate commerce; affirming 
also its findings that an intrastate switching charge at Pacific, Mo. be 
increased ; and reversed its prior findings relating to switching charges 
at St. Louis, and found that such intrastate switching charges on sand 
and gravel are not shown to cause discrimination against interstate 
commerce. The report also modified its prior findings 6 and 7 and found 
that the increases sought in the intrastate line-haul rates on sand and 
gravel from Pacific and intermediate origins, including Yeatman, to St. 
Louis, would not result in an increase in the revenues of the carriers 
involved, but that the revenues would be increased substantially by an 
increase of 10 cents per net ton, an adjustment which is calculated to 
remove discrimination. The report provides that an order carrying into 
effect the modified findings will be entered by the Commission unless it 
is notified within thirty (30) days of the requisite action by the Missouri 
Commission. 





Tennessee Intrastate Freight Rates 


On May 4 the I. C. C. released its report in Docket 31307—Tennessee 
Intrastate Freight Rates and Charges, dated April 20, in which it found 
that intrastate rates and charges in Tennessee, on various commodities 
cause unjust discrimination against interstate commerce, and that intra- 
state rates on bituminous coal from Tennessee mines cause undue prefer- 
ence of persons and localities in intrastate commerce and subject the 
Stearns Coal & Lumber Company, and the location of its mines, to undue 
prejudice and disadvantage to the extent that the intrastate rates are or 
may be lower than interstate rates from Kentucky mines on the Ken- 
tucky & Tennessee Railway to the same destinations. Corrective measures 
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were provided to eliminate the above-described discrimination and preju- 
dice, and an order putting into effect the Commission’s findings will be 
entered within 30 days unless the Tennessee Railroad and Public Utilities 
Commission requires the adjustments to be made. 





FINANCE MATTERS 
L&N-NCGSt.L Merger 


The Central of Georgia Railway Company has been permitted to 
intervene in F. D. 18845, dealing with the application by the Louisville 
and Nashville to merge the properties of the Nashville, Chattanooga and 
St. Louis Railway, into the former, for the purpose of protecting its 
interests by the imposition of conditions to approval of the merger to 
preserve existing operating and traffic relationships between it and the 
carriers involved. 





New Haven-B&M Control 


The Commission has authorized the Department of Public Utilities 
of the Commonwealth of Massachusetts to intervene in F. D. 18075- 
Sub 4, a proceeding in which the I. C. C. will determine the authority of 
Patrick B. McGinnis to hold the positions of President and Director of 
the Boston and Maine Railroad in addition to the positions he holds with 
the New York, New Haven and Hartford Railroad Company, the Boston 
Terminal Corporation, Union Freight Railroad Company, and South 
Manchester Railroad Company. The Commission reserved for further 
consideration a request by Mr. McGinnis that the hearing on his applica- 
tion be scheduled subsequent to the completion of the current hearing in 
Docket 31759 wherein the Commission is investigating to determine 
whether the acquisition of control of the B & M was in violation of the 
Interstate Commerce Act. 





Southern Pacific Acquires Motor Carrier Operators 


In Docket MC-F-5453, decided May 20, 1955 by Division 4 of the 
I. C. C., authorization was given Southern Pacific Company to acquire 
control of operating rights and property through prior merger of South- 
ern Pacific Transport Company, Southern Pacific Transport Company 
of Louisiana, Inc., and motor carrier operating rights of Texas and New 
Orleans Railroad. 











Water Transportation 
By R. J. Mirre.sronn, Editor, 





Temporary Authority 


Recent grants of temporary operating authority pursuant to Section 
31l1(a) of the Act, which have not heretofore been reported in this 
Journal include the following: 

Docket No. W-1033 (Sub No. 3)—Authorizing States Marine Corp. 
to engage in the transportation of pumps, generators, compressors and 
equipment for construction battalions from Port Hueneme, California 
to Gulfport, Mississippi. Commission order dated April 7, 1955 con- 
tinues in force to and including August 8, 1955. 

Docket No. W-504 (Sub No. 25)—Authorizing Wilson Line Operat- 
ing Co. to perform one trip in the transportation of passengers from 
Providence, R. I. to New York, N. Y. on May 25, 1955 and return May 30, 
1955. Division 4 Order dated April 19, 1955. 

Docket No. W-1046 (Sub No. 1)—Authorizing Martran Steamship 
Co. Ine. to furnish its vessel, The Chain Trader, to Triangle Brister 
Lumber Sales Corp. for the latter’s use in the tranportation of its own 
lumber on one voyage from Yaquina Bay & Coos Bay, Oregon, Grays 
Harbor, Wash., and ports and points along the Columbia River below 
and including Portland, Oreg., to points in the New York and Philadel- 
phia Harbor areas. Commission order dated April 18, 1955 takes effect 
July 1, 1955 and continues in force to and including Sept. 30, 1955. 


I. C. C. Dockets 30954 and I&S 5979 
Routing Restrictions Over Seatrain Lines 


The I. C. C. has released the proposed report on further hearing of 
Examiner Thomas E. Pyne in the above dockets, in which the examiner 
recommends that the Commission find that proposed notes to tariffs pub- 
lished by rail carriers denying the existence of any through routes with 
Seatrain Lines, Inc. to be unlawful because of their inconsistency and 
incompatibility with the duty of rail carriers under section 1(4) of the 
Interstate Commerce Act to establish reasonable through routes with 
water carriers. 


I. C. C. Docket No. W-939 (Sub No. 7) 
New London Freight Lines—Extension 


By its report and order in the above docket, the I. C. C. has auth- 
orized the New London Freight Lines, Inc. to extend its operations as a 
common carrier by water to include the transportation (1) of passengers 
between New London, Conn. and Orient Point, Long Island, and (2) of 
passengers and general commodities including automobiles with pas- 
sengers, and tractors, trailers and trucks, loaded and empty between 
Orient Point and East Marion, Long Island on the one hand, and, on 
the other, Saybrook, Conn. 
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1. C. C. to Investigate McLean Operations 


In an order dated May 3 and released May 16, the I. C. C. an- 
nounced the institution of an investigation under the provisions of Sec- 
tion 5(7) of the Act for the purpose of inquiring into possible violations 
of Section 5(4) and into all matters of agreements and transactions con- 
cerning the alleged control or management in common interest of Pan- 
Atlantic Steamship Corporation and McLean Trucking Company. The 
proceeding was assigned for hearing on July 12, 1955 in Washington, D. 
C. before Examiner Melvin L. Winson, on a consolidated record with 
Docket MC-F-5913 entitled ‘‘Maleolm P. McLean-Control-Pan Atlantic 
Steamship Corporation, and McLean Trucking Company, and Docket 
MO-F 5917—Atlantic Coast Line Railroad Company, et al v. McLean 
Trucking Company et al. 





Docket No. W-1081 
Mobar Towing Corporation Exemption Application 


By its Report and Order of May 17, 1955 in the above designated 
proceeding, the Commission through Division 4 found that Mobar Towing 
Corporation is entitled to a certificate of Exemption under Section 303 
(h) of the Interstate Commerce Act as it will be engaged solely in trans- 
porting, in interstate or foreign commerce, the property of a person 
which owns all of the voting stock of the Towing Corporation. 





Miscellaneous 


The size of this issue of the Journal precludes the usual detailed 
reporting of all the Commission Orders on matters affecting Water Car- 
riers. The following summary of Commission orders is offered only as a 
guide of Commission action taken on specific docketed subjects : 

Docket No. W-1041 (Sub No. 3)—Isbrandtsen Company, Inc. Tem- 
porary Authority for year-round operation in the intercoastal trade.— 
Granted. Commission Order dated May 26, 1955. 

Docket No. W-630 (Sub No. 3)—A. L. Mechling Barge Lines, Inc. 
Temporary Authority, Iron & Steel products from ports and places along 
Illinois River and Waterway, Mississippi River ports to Tampa, Florida. 
—Denied. Order dated May 16, 1955. 

Docket No. W-435 (Sub No. 16)—Sause Bros. Ocean Towing Co. 
Inc. Temporary authority to transport pilings from Oregon points to 
California principal ports—Granted. Order dated May 26, 1955. 

Docket No. W-376 (Sub 11-Sub 12)—Pan Atlantic Steamship Corp. 
Temporary Authority granted to operate between specified North At- 
lantic and Pacific Coast ports in the transportation of passengers and 
commodities generally. Order dated May 18, 1955. 

Docket No. W-339 (Sub No. 7)—Pacific-Atlantic Steamship Co. 
Temporary Authority to transport lumber from Coos Bay, Oreg. to 
New Bedford, Mass. Granted. Order dated May 23, 1955. 











Freight Forwarder Regulations 
By Grimes Morrow, Editor 
President and General Counsel, Freight Forwarders Institute 





Freight Forwarder Terminal Areas 


The I. C. C. Board of Suspension, in February, instituted two 
proceedings involving the terminal areas of a number of freight for- 
warders. In I. & S. No. 6332, Freight Forwarder Terminal Areas, the 
tariffs of two forwarders amending and adding new definitions of ter- 
minal areas were suspended. In Docket No. 31730, Forwarders’ Defined 
Terminal Areas, a general investigation was instituted concerning the 
terminal area tariffs of seven forwarders. 

A prehearing conference in the two proceedings was held on March 
24, 1955, before Examiner Roth. The Examiner made rulings defining 
the issues involved and fixing a date for hearing. The issues, as defined 
by the Examiner, are: 


‘‘(a) whether or not the tariff schedules under suspension and 
investigation in fact embody rates and charges for service subject 
to part IV of the Interstate Commerce Act, or classifications, rules, 
regulations, and practices with respect thereto, and are thus entitled 
to be published and filed in accordance with section 405 of the act; 
and (b) whether or not the terminal areas defined in the schedules 
exceed territorially the terminal areas prescribed by the Commission 
for freight forwarders in Ex Parte No. MC-37, Commercial Zones 
and Terminal Areas;’’ 


By order dated April 5, 1955, the Commission ruled that the above- 
quoted issues, as defined by the Examiner, are those on which evidence 
will be received at the hearing, but added the following proviso: 


‘Provided, however, that evidence may be submitted by the re- 
spondents to show that certain terminal areas as defined in the 
schedules, selected as representative, are just and reasonable. In- 
eluded among such areas should be the Oakland-San Francisco Bay, 
Calif. area, Houston, Tex., Miami, Fla., and Philadelphia, Pa.’’ 


The proceedings were assigned for hearing on June 7, 1955, at the 
Commission, before Examiner Roth. 





Civil Aeronautics Board Institutes International Air 
Freight Forwarder Investigation 


By order entered May 3, 1955, the Civil Aeronautics Board insti- 
tuted a general investigation (Docket No. 7132) into all matters con- 
cerning the services of international air freight forwarders. 
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In the Air Freight Forwarder Case (International), 11 CAB 182 
(1949), the Board authorized international air forwarders to operate 
for a limited period during which it was expected that experience 
could be developed upon which a permanent policy might be determined. 
The temporary period so fixed will expire August 24, 1955, but the order 
of investigation indicates that the period will probably be extended until 
60 days after disposition of the pending proceeding. 

In its order of investigation the Board dealt at some length with 
the situation as regards the operations of indirect air carrier service 
by foreign citizens. It was pointed out that the Board does not have 
the power to exempt or similarly relieve foreign air carriers from any 
of the economic provisions of the Act as is the case with the United 
States air carriers. The Board said it now has pending an application 
for air freight forwarder authorization by a foreign citizen, and has 
received a number of inquiries indicating a desire by a substantial num- 
ber of other foreign citizens to seek air freight forwarder rights in the 
near future. 

The Board said it was faced with the problem of balancing the 
detriments to U. S. indirect air carriers, U. S. direct air carriers and 
the public interest in general that might result if the Board does not 
regulate the conduct of indirect foreign air transportation by foreign 
citizens, against considerations of international comity, the difficulties 
of enforcing such requirements effectively and equitably, and the burdens 
to such foreign citizens and the Board which might result if the Board 
exercised jurisdiction. 

As to the foreign citizen problem the Board concluded that it would 
not, at this time, seek to exercise its jurisdiction with respect to the 
authorization of foreign air forwarding of property solely from foreign 
countries to the United States. Jurisdiction will, however, be exercised 
over such operations when conducted from the United States to foreign 
countries. 

The Board included the Railway Express Agency within the scope 
of the proceeding ‘‘In order that we may have a complete record of all 
types of indirect air carriers.’’ 

The proceeding was set for hearing at a date to be fixed. 
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48 Liability 
49 Discrimination 


56 Spenmectage & Storage 
57 Tariffs 
58 Charges 


68 General Increases or 
Reductions 

69 Passenger Service 
Charges 


75 Intrastate Rates 

79 Inequality of Specific 
Interstate Class or 
Commodity Charges 


86 Leases & Operating 
Agreements 

87 Disposition of Unification 
Applications 
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0. REGULATION 
02. Federal Regulation 


02.2 Interstate Commerce 
02.24 Interrupted Through Movement 


02.24 Although a persistent original intent on the part of the shipper 
may be determinative of the question as to whether commerce is interstate 
or intrastate, this is not so in cases where a transit or reconsignment tariff 
is in effect and expressly provides for changes in the original intent. No. 
— J. R. Thames & Co. - Apalachicola Northern R. Co., . > & @& 

, April 20, 1955, Div. 2. 


04. Exempt Operations 


04.0 Agricultural 
04.02 Livestock & Products 


04.02 Decision in I. C. C. v. Allen E. Kroblin, Inc., 113 F. Supp. 599, 
212 F. 2d 555, not followed, and transportation of fresh dressed poultry held 
to be subject to the certificate or permit requirements of the Act. MC-70252, 
Sub 5, Allen Kroblin, Inc., Extension—Dairy Products, .... M. C. C. ...., 
April 20, 1955, Div. 5. 


04.02 Decision in I. C. C. v. Allen E. Kroblin, Inc., 113 F. Supp. 599, 
212 F. 2d 555, not followed, and transportation of dressed poultry held 
not within the exemption provided in Section 203 (b) (6). MOC-113938, 
Maris T. Miller, IMI, Common Carrier Application, May 13, 1955, Div. 5. 


04.2 Bulk Commodities by Water 
04.20 Generally 


04.20 Towing which is “incidental to’’ towage specifically exempt by 
the Act, is also exempt. No. 31552, McAllister Lighterage Line, Inc. v. 
Dalzell Towing Co., Inc., .... I. C. C. ...., April 8, 1955, Div. 4. 


04.20 Where an empty vessel is towed downstream as part of a pre- 
conceived plan of operation under which the towed vessel will be prepared 
and loaded with an exempt commodity and returned upstream, the empty 
tow is ‘“‘incidental’’ to the exempt transportation and is also exempt. No. 
31552, McAllister are @ Line, Inc. v. Dalzell Towing Co., Inc., . 

5. CG. GU. 12.05 SO CS, Jeon, wer. &, 


04.6 Vessel Furnished for Compensation 
04.62 To An Affiliate 


04.62 Certificate of exemption under Section 303 (h) issued upon 
finding that carrier is engaged solely in transporting property of parent 
corporation which owns all of its stock. W-1081, Mobar Towing Corp., 
Exemption Application, May 17, 1955, Div. 4. 


1. PROCEDURE 
11. Proceedings 


11.8 Reparation 
11.82 Rail—Parties 


11.82 Where, after informal complaints were closed, 9 of 16 defendants 
were named for the first time in the formal complaint, after the expiration 
of the statutory period, no order could be entered against such defendants, 
citing Midland Flour Milling Co. v. Atchison, T. & S. F. Ry. Co., 274 I. C. C. 
281. However, where an unlawful joint rate has been collected, the liability 
of the participating carriers is joint and several, and the Commission may 
award reparation against one defendant which participated in the trans- 
portation, even though other participating roads are not parties defendants. 
No. 31490, Cohen & Gordon v. Chicago Great Western Ry. Co., .... I. C. C. 
, April 15, 1955, Div. 2. 
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12. Officers 
12.3 Joint Boards 
12.30 Generally 


12.30 Having a joint board sit with a Commission examiner in con- 
nection with a Section 5 (7) investigation, heard as part of consolidated 
proceedings with reopened transfer cases, held not to be in violation of the 
Administrative Procedure Act, for while there is no provision for a joint 
board to hear the investigation proceeding, it properly could hear the re- 
opened transfer cases, and there is no prohibition of law against the holding 
of a joint hearing or against such hearings being held on a consolidated 
record. MO-F-5293, United Truck Lines, Inc., et al.—Investigation of Con- 
— City Transfer Co., Inc., .... M. C. C. ...., April 25, 1955, 

w. 4. 


12.4 Hearing Examiners 
12.42 Reparation Proceedings 


12.42 A complaint concerning the reasonableness and applicability of 
demurrage rules and charges both for the past and the future calls for 
“adjudication” and “rule making” as those terms are used in Section 4 and 
5 of the Administrative Procedure Act, but Section 5 (1) of that Act exempts 
from the hearing requirements of Sections 7 and 8 “‘any matter subject to a 
subsequent trial of the law and fact de novo in any court,” which includes 
the reparation issue, so that a proposed report in such a proceeding need 
not necessarily be by a hearing examiner appointed under the Administrative 
Procedure Act. No. 31324, National Trucking & Storage Co., Inc. v. Pennsyl- 
vania R. Co., ....I1.C. C. ...., April 8, 19565, Div. 3. 


13. Pleading 


13.7 Amendments 


13.71 Enlargement of Claim 


13.71 Any broadening of an application is improper where notice of 
the filing of the application is required by statute to be given to all inter- 
ested parties. If an application might be materially changed by the mere 
device of amendment after notice of the filing thereof had been given to 
interested parties, the statutory provisions requiring such notice would be 
ineffective. MC-54578, Sub 18, San Juan Basin Lines, Inc., Extension— 
Compressed Gases, April 15, 1955, Div. 5. 


16. Proof 


16.6 Documents 
16.64 Business Records 


16.64 Although abstracts of original shipping documents or other 
records describing shipments transported in the past will be received in 
evidence, such abstracts must be supported or authenticated by the produc- 
tion of the original records and opposing parties afforded an opportunity 
to examine such records, citing Witkind Contract Carrier Application, 32 
M. C. C. 60. Punch cards from an electric computing device are not authen- 
ticating documents but are themselves merely abstracts of something which 
appears on the original documents. MC-75820, Sub 45, Campbell caw 
Express, Inc., Extension—Alternate Route—Missouri-Arkansas, i003 Me oe 

, May 11, 1955, Div. 5. 


16.7 Admissibility 
16.75 Hearsay 


16.75 The rejection of an affidavit in the absence of a supporting 
witness upon objection of opposing parties held proper and examiner’s 
ruling to that effect affirmed. MC-52869, Sub 24, Balsam & De France 
Extension—Eastern Montana Pipeline, April 22, 1955, Div. 5. 
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16.75 Information obtained in the regular course of business may 
be accepted as an exception to the hearsay rule, citing Clark-Cutler-McDer- 
mott Co. v. New York, N. H. & H. R. Co., 276 1. C. C. 450. I & S M-5669, 
Bakery Goods—Saita Brothers, .... M. C. C. ...., April 26, 1955, Div. 3. 


18.5 Reconsideration 
18.50 Generally 


18.50 The mere fact that changes in the Commission’s membership 
have occurred does not require that a matter be reconsidered or that oral 
argument be held. Prior reports 49 M. C. C. 491, 52 M. C. C. 373, 54 
M. C. C. 291. MOC-29488, Sub 3, Tauck Tours, Inc. "Extension—New York, 
N. Y., .... M. C. C. ...., April 18, 1955, Commission. 


2. FRANCHISES 
20. Generally 


20.0 Jurisdiction 
20.08 Restriction Upon Service 


20.08 Section 209 (b) of the Act prohibits the imposition of any 
terms, conditions, or limitations that restrict the right of a contract carrier 
to substitute or add contracts within the scope of its permit. MO-114894, 
Peter —s and Joseph Schouten, Contract Carrier Application, April 18, 
1955, Div. 5. 


20.3 Conflicting Applications 
20.32 Home Territory 


20.32 The question of applicant’s domicile is one of the facts which 
may be taken into consideration in determining which of several applications 
should be granted. MOC-52869, Sub 24, Balsam & De France Extension— 
Eastern Montana Pipeline, April 22, 1955, Div. 5. 


21. Nature & Extent of Operations 


21.0 Generally 

21.00 Interpretation—Generally 

21.00 Where it is pertinent, it is within the Commission’s authority in 
any proceeding to determine the extent of service which may be rendered 
under a certificate which it has issued. MC-C-1079, Fieetlines, Inc. v. 
Arrowhead Freight Lines, Ltd., .... M. C. C. ...., April 28, 1955, Div. 5. 

21.00 Defendant’s operations in driveaway service from Pontiac, Mich., 
to Jersey City, N. J., held not to exceed scope of operations presently 
authorized. MC-C-1586, Fleet Carriers Corp., et al. v. Industrial Transport, 
Inc., April 12, 1955, Div. 5. 


21.1 Type of Operation 
21.19 Brokers 


21.19 A broker who charters a bus may contract with each traveler, 
in return for the payments made to him by the traveler, to provide an 
all-expense tour, including the transportation. Prior reports, 49 M. C. C. 
491, 52 M. C. C. 373, 54 M. C. C. 291. MC-29488, Sub 3, Tauck Tours, Inc. 
Extension—New York, N. Y., .... M. C. C. ...., April 18, 1955, Com- 
mission. 


21.19 By stating that a broker shall act as agent for the group mem- 
bers ‘‘collectively,’’ the Commission intended that he should be the agent 
for all members of the group. This implies that he shall be the agent for 
each individual member of the group and the common agent for all members 
of the group for the purpose of arranging for the transportation of the group 
as a unit. Prior reports, 49 M. C. C. 491, 52 M. C. C. 373, 54 M. C. C. 291. 
MC-29488, Sub 8, Tauck Tours, Inc. Extension—New York, N. Y. _* 

. ...-, April 18, 1955, Commission. 
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21.3 Routes Operated 
21.31 Regular Routes 


21.31 Limits of defendant’s authorized regular-route operations under 
its certificate defined. MC-C-1079, Fleetlines, Inc. v. Arrowhead Freight 
Eames, 146,, .... BM. C. GC. ... +, Meee SB, 1966, Div. 5. 


21.5 Points Authorized 
21.51 ‘To or From” Restrictions 


21.51 Where service is authorized ‘‘to and from’ an intermediate 
point on a specified route, it means that service may be performed from one 
terminus to the intermediate point and from the intermediate point to the 
other terminus, but not between the intermediate point and each terminus. 
MC-34479, The J. H. Hoffman Co.—TInterpretation of Certificate, April 26, 
1955, Div. 5. 


21.6 Equipment Operated 
21.61 Refrigerator 


21.61 Equipment used for the transportation of commodities requiring 
refrigeration is not special, so that when excepting from a commodity 
authorization those commodities requiring special equipment, it is unneces- 
sary to add the words, “other than those requiring refrigeration.’”’ MC- 
$0605, Sub 81, The Santa Fe Trail Transportation Co. Extension—Amarillo- 
Seagraves, May 3, 1955, Div. 5. 


22. Commodity Authority 


22.0 Generally 
22.06 Descriptions 


22.06 Although evidence of industry usage and custom is entitled to 
controlling significance in determining the proper description of articles, 
particularly those with which the Commission is not familiar, such evidence 
loses its significance when it is inconclusive and the articles in question are 
familiar to the Commission. MC-C-1389, William L. Dunn v. Stephen 
Lahotski, .... M. C. C. ...., April 27, 1955, Div. 5. 


22.8 Necessaries 
22.81 Manufactured Food 


22.81 Authority to transport individually the basic ingredient, or even 
all of the ingredients which go into a product, does not authorize the trans- 
portation of the finished product. MC-110193, Sub 18, Safeway Truck Lines, 
Inc. Extension—Frozen Pies, April 27, 1955, Div. 5. 


22.83 Meat, Poultry, Dairy Products 


22.83 Authority to transport packinghouse products embraces ‘“‘pack- 
aged meat products” and includes frozen meat pies and chicken pies. MC- 
1101938, Sub 18, Safeway Truck Lines, Inc. Extension—Frozen Pies, April 27, 
1955, Div. 5. 


22.86 Furniture & Furnishings 


22.86 Children’s night lights made of plastic upright figures in the 
form of snowmen and Santa Clauses, held to be covered by the description 
‘Lamps, electric, gas or oil, n.o.i.b.n.,’”’ rather than ‘‘Decorations or orna- 
ments, Christmas or holiday, n.0.i.b.n.”” MC-C-1579, Stanley Home Products, 
Inc. v. A. B. & C. Motor Transportation, Inc., et al., .... M. C. C. 
April 12, 1955, Div. 2. 


°9 


22.87 Household Fixtures, Appliances & Instruments 


22.87 Authority to transport ‘‘radios and parts thereof’? held not to 
include authority to transport ‘‘television sets and parts thereof.”” MC-C- 
1389, William L. Dunn v. Stephen Lahotski, ... » ©. 

1955, Div. 5. 
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23. Qualification of Applicant & Providence of Operation 


23.5 Relation to Patron 
23.50 Generally 


23.50 A dual relationship between a common carrier (which is re- 
quired to treat all shippers indiscriminately) and one of its shippers, by 
virtue of stock ownership and employment by the shipper, is against the 
public interest. MC-114544, Cayuga Transportation Co., Inc., Contract Car- 
rier Application, April 29, 1955, Div. 5. 


23.7 Past Violation of Laws or Regulations 
23.70 Generally 


23.70 Charges, services, and practices of defendants in connection with 
the transportation of a shipment held not shown to have been violative of 
the Act. MC-C-1572, Fred Baumgarten v. Bekins Van and Storage, Inc., 
et al., .... M.C.C. ...., April 29, 1955, Div. 2. 

23.71 Safety 


23.71 <A carrier cannot be charged with a greater ability to determine 
whether or not a specification in the safety regulations has been met than 
the Bureau charged with that task. However, even though manufacturers 
certify to purchasing carriers that the vehicles purchased are constructed in 
accordance with such specifications, this does not relieve the carrier of its 
independent duty of ascertaining that equipment used is safe and adequate 
and is in fact in compliance with the Commission’s regulations. MC-C-1474, 
Groendyke Transport, Inc. Revocation of Certificates, April 22, 1955, Div. 5. 


24. Need for Proposed Operation 


24.0 Generally 

24.01 Requisite Proof 

24.01 Where an applicant has demonstrated that existing service in 
an area for which he seeks authority is inadequate; that future increases 
in the volume of freight originating in that area will occur and that his 
entry into the market thus will not divert traffic presently enjoyed by existing 
carriers except to the extent that such existing carriers are unable adequately 
and efficiently to handle such traffic, it is unnecessary to consider the ap- 
plicability of the ‘“‘follow-the-traffic’’ principle, for all the necessary ele- 
ments of present and future public convenience and necessity have been 
shown to exist. MC-C-1474, Groendyke Transport, Inc.—Revocation of 
Certificates, April 22, 1955, Div. 5. 


24.1 Patron Need 

24.17 Patronage of Unauthorized Operation 

24.17 The fact that an applicant has, in the past, transported certain 
of the considered traffic for some of the supporting shippers, under a mis- 
interpretation of its operating authority, does not justify the conclusion that 
there is a need therefor. MC-55811, Sub 21, Craig Trucking, Inc., Extension 
—Foodstuffs, April 26, 1955, Div. 5. 
24.18 Patronage of Temporary Operation 


24.18 Evidence of an applicant’s operations under temporary authority, 
while not conclusive of a public need for the proposed service, may be con- 
sidered with other evidence of record. MC-107511, Sub 5, Indianapolis- 
Kansas City Motor Express Co., Extension—Richmond, Va., April 12, 1955, 


Div. 5 
24.2 Traffic Available 
24.24 Contingently or Speculatively 


24.24 An applicant cannot be given a broad grant of authority subject 
to a later determination by it as to which portion thereof, if any, is or will 
be required by the present or future public convenience and necessity, for 
the making of such a determination is imposed by statute upon the Com- 
mission and such duty may not properly be delegated to an applicant. 
MC-78643, Sub 35, Hart Motor Express, Inc., Extension—Montana-North 
Dakota Areas, April 27, 1955, Div. 5. 
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24.3 Rates, Charges & Tariff Privileges 
24.80 Generally 


24.30 An application proceeding is not an appropriate proceeding in 
which to test the reasonableness of existing carriers’ rates. MC-114217, 
Canaan & Redman, Inc., Contract Carrier Application, April 29, 1955, Div. 5. 


24.5 Adequate Amount of Service 
24.50 Generally 


24.50 In ascertaining what constitutes a service that is adequate to 
accommodate the ‘‘reasonable”’ transportation needs of the public, the Com- 
mission must consider not only whether the shipper experienced delays in 
requesting service from the existing carrier, but also whether the delays 
resulted in any damage or real inconvenience. MC-1141638, Boat Trucking 
and Warehouse Co., Inc., Common Carrier Application, May 11, 1955, Div. 5. 

24.50 Disagreements among carriers as to divisions of revenue, unless 
carried to the point where shippers are effectively denied a reasonably ade- 
quate service, are not matters which tend to establish public convenience 
and necessity for an additional service. MC-106163, Sub 11, W. H. King, 
Harry E. King and Francis A. King, Extension—Little Rock, Ark., April 29, 
1955, Div. 5. 


24.52 Peak Traffic 


24.52 The primary problem of meeting shipper’s reasonable require- 
ments during peak periods is not one of additional and supplemental service 
by another carrier, but one of having sufficient additional equipment avail- 
able for peak demands consistent with the carriers’ financial stability. 


MC-106282, Sub 4, Speedway Transports, Inc., Extension—Alabama, May 13, 
1955, Div. 5. 


24.6 Adequate Quality of Service 
24.60 Generally 


24.60 It has long been established that the duty of the motor common 
carrier to the shipping public does not require the making of deliveries on 
a day or hour fixed by a shipper or receiver of freight. The duty of the 
common carrier is performed if it effects deliveries within a reasonable time, 
as distinguished from any specific times which may be fixed by the shipper. 
MC-114691, Albert Noce, Common Carrier Application, April 25, 1955, Div. 5. 


24.7 Single Line Service 
24.70 Generally 


24.70 All shippers undoubtedly prefer single-line to multiple-line serv- 
ice, but such preference alone does not warrant the authorization of an 
additional service, nor can it serve as a predicate for a finding that public 
convenience and necessity require the proposed service. MC-55811, Sub 21, 
Craig Trucking, Inc., Extension—Foodstuffs, April 26, 1955, Div. 5. 


24.8 Particular Type of Freight Service 
24.80 Generally 


24.80 The transportation requirements of banking institutions are 
unique and unusual and their needs cannot be measured or gauged by 
tonnage potential or by the number of carriers already authorized to operate 
in the affected territory. They require service daily and at certain times 
of the day or the desired result is not achieved. MC-114533, Banker’s Dis- 
patch Corp., Contract Carrier Application, April 12, 1955, Div. 5. 

24.80 Appropriate motor carrier authority may be granted where a 
need is shown for a type of service which rail carriers are incapable of per- 
forming, and where rail service is not adequate to meet completely the needs 
of shippers and receivers. MC-114160, Sub 2, Floyd R. Adams, Extension— 
Nebraska and South Dakota, May 5, 1955, Div. 5. 
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24.80 The Commission would not be justified in depriving the inter- 
ested shipper of a service needed for the proper conduct of its business, 
thereby compelling it, contrary to the interest of itself and its customers, 
to use rail service in those instances where motor service is wanted and 
needed. MC-114160, Sub 2, Floyd R. Adams, Extension—Nebraska and 
South Dakota, May 5, 1955, Div. 5. 


25. Alternate Routes or Gateways 


25.0 Generally 

25.09 Denied for Failure of Proof 

25.09 Alternate Route Denied in the Following Proceeding: 

Campbell Sixty-Six Express, Inc., Extension—Alternate Route—Missouri- 
Arkansas, MO-75320, Sub 45, .... M. C. C. ,» May 11, 1955, Div. 5. 

26.7 Effect Upon Other Carriers 

26.77 Forwarders 

26.77 Under the provisions of Section 410 (d), the Commission is pre- 
cluded from denying authority to engage in the whole or any part of the 
proposed service solely on the ground that such service will be in competition 
with other freight forwarder services. FF-137, Sub 3, Central States Freight 


Service, Inc., Extension—New Orleans, .... I. C. C. ...., May 9, 1955, 
Div. 4. 


27. Disposition of Applications 


27.1 Railroad Extensions 
27.11 Granted 
27.11 Application by Railroad to Extend Its Lines Was Granted in 
the Following Proceeding: 
Wheeling & Lake Erie Ry. Co., F. D. 18739, .... I. C. C. , April 


29, 1955. 
27.2 Motor Bus Operations 
27.21 Granted 
27.21 Applications for New or Extended Motor Bus Operations Were 
Granted in the Following Proceedings: 


Bardon, William C., Jr.—Billings, Mont., MC-57795, Sub 2, April 12, 
1955. 


Consolidated Bus Lines, Inc.—Catlettsburg, Ky., MO-61947, Sub 19, 
May 17, 1955. 


Ohio Valley Bus Co.—Russell, Ky., MC-50008, Sub 9, May 17, 1955. 


Queen City Coach Co.—North Carolina and Tennessee, MC-61599, Sub 
114, May 3, 1955. 


Starr Transit Co., Inc.—Levittown, Pa.—Wrightstown, N. J., MC- 
111504, Sub 1, April 22, 1955. 
27.22 Denied 

27.22 Application for New or Extended Motor Bus Operations Was 
Denied in the Following Proceeding: 


Riverside Tours, Inc.—Special Operations, MC-65467, Sub 2, 
; , Mar. 11, 19565. 


27.3 Motor Truck Common Carrier Operations 
27.31 Granted 


27.31 Applications by Common Carrier Motor Truck Companies for 
New or Extended Operations Were Granted in the Following Proceedings: 


Adams, Floyd R.—Nebraska and South Dakota, MC-114160, Sub 2, 
May 5, 1955. 
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Alterman Transport Lines, Inc.—New York, MC-107107, Sub 54, April 
29, 1955. 


Balsam & De France—Eastern Montana Pipeline, MC-52869, Sub 24, 
April 22, 1955. 


Billings Transfer Corp., Inc.—Textiles, MC-2473, Sub 12, April 28, 1955. 
Corbett, C. F.—Oysterville, Wash., MC-70393, Sub 14, May 5, 1955. 


Cross Transportation, Inc.—Jersey City, N. J., MC-40428, Sub 5, April 
22, 1955. 


Davis & Randall, Inc.—Pennsylvania, MC-56082, Sub 10, April 29, 1955. 
Dowless, Thurman Cary—Kaolin Clay, MC-15242, Sub 5, April 11, 1955. 
Dracup, Daniel S.—Boston, Mass., MC-110197, Sub 13, April 22, 1955. 
Groendyke Transport, Inc.—Kansas, MC-111401, Sub 49, April 22, 1955. 


Houck Transport Co.—Eastern Montana Pipeline, MC-105556, Sub 12, 
April 22, 1955. 


Hove Truck Line—Collegeville, Pa., MC-95084, Sub 21, April 25, 1955. 


Indianapolis-Kansas City Motor Express Co.—Richmond, Va., MC- 
107511, Sub 5, April 12, 1955. 


Johnson, H. F., Inc.—Eastern Montana Pipeline, MC-107151, Sub 7, 
April 22, 1955. 


Johnstown’s Fuel Liners, Inc.—Eastern Montana Pipeline, MC-108380, 
Sub 33, April 22, 1955. 


Matlack, E. Brooke, Inc.—Ohio and West Virginia, MC-107403, Sub 133, 
April 27, 1955. 


Miller, Maris T., III, MC-113938, May 13, 1955. 


Safeway Truck Lines, Inc.—Frozen Pies, MC-110193, Sub 18, April 27, 
1955. 


San Juan Basin Lines, Inc.—Compressed Gases, MOC-54578, Sub 18, 
April 15, 1955. 


Santa Fe Trail Transportation Co., The—Amarillo-Seagraves, MC-30605, 
Sub 81, May 3, 1955. 


Schimmelpfenning, V. A.—Animal and Poultry Feed, MC-16222, Sub 1, 
April 12, 1955. 


Wolverine Express, Inc.—Baby Foods, MC-2998, Sub 15, April 15, 1955. 
Wright Motor Lines, Inc.—Colorado, MC-107822, Sub 24, April 24, 1955. 
27.82 Denied 





27.32 Applications by Common Carrier Motor Truck Companies for 
New or Extended Operations Were Denied in the Following Proceedings: 


Ayres, Eldon D.—Eastern Montana Pipeline, MC-89238, Sub 9, April 
22, 1955. 


Balsam & De France—Williston, N. Dak., MC-52869, Sub 20, April 27, 
1955. 


Boat Trucking and Warehouse Co., Inc., MC-114163, May 11, 1955. 
Brumagin, James and Milton Wagner, MC-114510, May 4, 1955. 


Cowan, W. T., Inc.—Belcamp and Edgewood, Md., MC-64650, Sub 15, 
April 22, 1955. 


Craig Trucking, Inc.—Foodstuffs, MC-55811, Sub 21, April 26, 1955. 

Gibson, Fred T.—Albuquerque, MC-58166, Sub 8, April 14, 1955. 

Hart Motor Express, Inc.—Montana-North Dakota, MC-78643, Sub 35, 
April 27, 1955. 

Hoffman Co., The J. H.—Washington-Baltimore, MC-34479, Sub 2, 

. - €. GC. .. 0c, pel S36, LPSS. 


Hvidsten Transport, Inc.—Eastern Montana Pipeline, MC-28132, Sub 25, 
April 22, 1955. 
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King Van Lines, Inc.—Direct Routes to Pacific Coast, MC-70272, Sub 14, 
April 20, 1955. 


King, W. H., Harry E. King and Francis A. King—Little Rock, Ark., 
MC-106163, Sub 11, April 29, 1955. 


Knight, B. J.—Virginia Routes, MC-61024, Sub 9, May 10, 1955. 
Kroblin, Allen, Inc.—Dairy Products, MC-70252, Sub 5, April 20, 1955. 


Lahotski, Stephen—Television Sets, MC-111777, Sub 3, .... M. C. C. 
, April 27, 1955. 


McBride, H. L. & F.—Maple Syrup from St. Johnsbury, Vt., MC-80428, 
Sub 16, April 20, 1955. 


Motor Fuel Carriers, Inc.—Fuel Oils, MC-104960, Sub 17, April 18, 1955. 
Noce, Albert, MC-114691, April 29, 1955. 


Pittsburgh & New England Trucking Co.—Pittsburgh Territory, MC- 
111994, Sub 2, April 29, 1955. 


Ruan Transport Corp.—Common Carrier Application, MC-107496, Sub 
OW ics EES. , May 17, 1955, Div. 4. 


St. Johnsbury Trucking Co., Inc.—Maple Syrup from Caledonia and 
Orleans Counties, Vt., MC-108473, Sub 10, April 20, 1955. 


Southwestern Transfer Co., Inc.—Colorado, MC-31321, Sub 3, April 22, 
1955. 


Speedway Transports, Inc.—Alabama, MC-106282, Sub 4, May 13, 1955. 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


27.41 Applications by Contract Motor Freight Carriers for New or 
Extended Operations Were Granted in the Following Proceedings: 

Banker’s Dispatch Corp., MC-114538, April 12, 1955. 

Cayuga Transportation Co., Inc., MC-114544, April 29, 1955. 


Concrete Delivery Co., Inc.—Cement in Bags, MC-108358, Sub 2, April 
29, 1955. 


Coldway Carriers, Inc.—Lexington, Ky., MC-111069, Sub 5, April 29, 
1955. 


Craun Transportation, Inc.—Pallets, MC-27962, Sub 8, May 17, 1955. 
Kramme, P. E., Inc.—St. Louis, Mo., MC-5648, Sub 7, May 3, 1955. 
Scott Truck Line, Inc.—Meat, MC-64114, Sub 4, April 19, 1955. 
Wittenberger, C. J., MC-114022, April 29, 1955. 


27.42 Denied 


27.42 Applications by Contract Motor Freight Carriers for New or 
Extended Operations Were Denied in the Following Proceedings: 


Canaan & Redman, Inc., MC-114217, April 29, 1955. 

McElroy, W. A.—Ardmore, Okla., MC-103832, Sub 6, April 26, 1955. 
Mertens, Peter, and Joseph Schouten, MC-114394, April 18, 1955. 
Rollen, Ray, and T. L. Rollen, MC-114483, April 20, 1955. 


27.5 Water Carrier Operations 
27.51 Granted 


27.51 Application by Water Carrier for New or Extended Operations 
Was Granted in the Following Proceeding: 


New London Freight Lines, Inc.—Southhold, W-939, Sub 7, May 11, 
1955. 
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27.6 Forwarder Operations 
27.61 Granted 


27.61 Application by Freight Forwarder for New or Extended Opera- 
tions Was Granted in the Following Proceeding: 


Central States Freight Service, Inc.—New Orleans, FF-187, Sub 8, 
May 9, 1955, Div. 4. 


27.7 Brokerage 
27.71 Granted 


27.71 Application by Broker for New or Extended Operations Was 
Granted in the Following Proceeding: 

Tauck Tours, Inc.—New York, N. Y., MC-29488, Sub 8, .... M. C. C. 

., April 18, 1955, Commission. Prior reports, 49 M. C. C. 491, 52 
M. GC. C. 373, 54 M. C. C. 291. 


28. Transfer, Modification or Revocation 


28.1 Transfer 
28.10 Generally 


28.10 Transfer of Motor Carrier Authority Approved: 
James, William Arthur—Purchase—Frank Culbertson, MC-FC-56245, 
April 18, 1955, Div. 5. 


Patz, Louis—Purchase—Eugene Borstein, MC-F-5568, May 17, 1955, 
Div. 4. 


28.3 Revocation 
28.33 Continuous and Adequate Service 


28.33 On reconsideration, respondent held not be rendering reasonably 
continuous and adequate service under its certificate and ordered to do so 
within 30 days. MC-C-1541, Adams Moving Co., Inc.—Revocation of Cer- 
tificate, May 3, 1955, Div. 5. 


28.36 Past Unauthorized Operations or Violation of Law 


28.36 Respondent held to be presently in substantial compliance with 
the requirements of the Act and the Commission’s rules and regulations 
relative to the qualifications and maximum hours of service of employees 
and safety of operation and equipment. MC-C-1474, Groendyke Transport, 
Inc.—Revocation of Certificates, April 22, 1955, Div. 5. 


29. Abandonment 


29.1 Jurisdiction 
29.10 Generally 


29.10 Whether or not an applicant falls within the exemption pro- 
visions of Section 1 (22) is a mixed question of law and fact left by Con- 
gress for final determination by a court, citing United States v. Idaho, 298 
U. S. 105. The Commission is required, however, to make an appropriate 
finding with respect to its jurisdiction as a guide to the court, citing City of 
Yonkers v. United States, 320 U. S. 685. F. D. 18422, Chicago, North Shore 
& Milwaukee Ry. Abandonment, .... I. C. C. ...., May 19, 1955, Div. 4. 


29.10 Section 1 (18) applies to total abandonment or abandonment of 
all operation of lines of railroad, and the Commission’s jurisdiction is con- 
fined to those segments which involve complete abandonment or abandon- 
ment of operation, even though incidentally consideration must be given 
to the operation of these segments as related to others, in determining 
whether a railroad falls within the exemption in Section 1 (22). F. D. 
eae, Chicago, North Shore & Milwaukee Ry. Abandonment, .... I. C. C. 

» May 19, 1955, Div. 4. 
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29.13 Lines Included 


29.13 Section 1 (18) applies to abandonment of an operation of a 
line of railroad even though no curtailment of service is involved. F. D. 
18739, Wheeling & Lake Erie Ry. Co., et al. Abandonment, etc., .... I. C. C. 

, April 29, 1955, Div. 4. 


29.14 Trackage Rights 


29.14 Abandonment of operations under trackage rights is within the 
purview of Section 1 (18). F. D. 18422, Chicago, North Shore & Milwaukee 
Ry. Abandonment, .... I. C. C. , May 19, 1955, Div. 4. 


29.2 When Granted 
29.23 System Earnings 


29.23 It is contrary to the purposes of the abandonment provisions 
and inconsistent with the purpose of the Act as a whole to require drains 
upon the revenue of an interstate carrier flowing from the operation of an 
unprofitable and unnecessary branch merely because system operations as a 
whole are profitable. F. D. 18422, Chicago, North Shore & Milwaukee Ry. 
Abandonment, .... I. C. C. , May 19, 1955, Div. 4. 


29.4 Economic Effect 
29.42 Property Values 


29.42 Depreciation of property values is not a matter of controlling 
importance in abandonment cases, citing Hoboken Ferry Co. Abandonment, 
267 I. C. C. 51. KF. D. 18422, Chicago, North Shore & Milwaukee Ry. 
Abandonment, .... I. C. C. , May 19, 1955, Div. 4. 


29.9 Disposition of Applications 


29.91 Granted 
Bay Terminal R. Co., F. D. 18879, May 13, 1955. 1.82 miles and 3.887 
miles of secondary tracks. 


Chicago, Burlington & Quincy R. Co., F. D. 18751, May 11, 1955. 34.61 
miles of branch lines. 


Chicago, North Shore & Milwaukee Ry., F. D. 18422, . a. Gh 
May 19, 1955. 11.823 miles and 3.928 miles operated under trackage rights. 


Lehigh & New England R. Co., F. D. 18787, May 13, 1955. 2.058 miles. 
New York Central R. Co., F. D. 18857, April 28, 1955. 10.04 miles. 
Norfolk & Western Ry. Co., F. D. 18851, April 26, 1955. 4.89 miles. 


Wheeling & Lake Erie Ry. Co., F. D. 18739, .... I. C. C. , April 
29, 1955. 1.48 miles. 


3. FINANCE 
31. Jurisdiction 


31.3 Securities Subject to Authorization 
31.30 Generally 


31.30 Where a carrier had, prior to the effective date of Section 20a, 
indorsed its guaranty on a subsidiary’s bonds which it had pledged under 
its own refunding mortgage since that time, and the carrier now sells the 
bonds and assumes obligation and liability therefor, it is a new and different 
undertaking within the language and intent of Section 20a. F. D. 18897, 
Baltimore & Ohio R. Co. Assumption of Obligation and Liability, .... I. C. C. 

, April 27, 1955, Div. 4. 
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32. Security Issues 


32.2 Evidences of Debt 
$2.23 Serial Payments 


32.23 Previous order modified so as to authorize change as to time 
and method of payment of principal and interest on an unsecured note. 
Previous report, May 24, 1954. F. D. 18521, McCloud River R. Co. Note, 
May 17, 1955, Div. 4. 


33. Purpose of Issue 


33.0 Generally 
33.01 Guaranty of Subsidiary’s Obligation 


33.01 Guaranty of Subsidiary’s Obligations Authorized in the Fol- 
lowing Proceeding: 


Baltimore & Ohio R. Co. Assumption of Obligation and Liability, F. D. 
18897, - LC. C. ...., Appell $7, 1966, Dev. <. 
33.1 Acquisition of Equipment 
33.12 Equipment Trust Certificates 
33.12 Authorized in the Following Proceedings: 


Denver & Rio Grande Western R. Co., F. D. 18912, May 16, 1955. 
Net interest cost—3.02%. 


Wabash R. Co., F. D. 18888, April 19, 1955. Net interest cost—2.98%. 


33.2 Additions & Betterments 
33.23 Motor Truck Terminals 


33.23 Issues of Securities for Acquisition, Construction or Betterment 
of Motor Truck Terminals Authorized in: 


Continental Transportation Lines, Inc., Bond, F. D. 18902, May 9, 
1955, Div. 4. 


33.4 Refinancing 
83.48 Railroad 


33.43 Issue of Railroad Securities to Refinance, Redeem, Refund Debt 
or Retire Capital Stock Authorized in: 


Baltimore & Ohio R. Co. Notes, F. D. 18887, April 26, 1955. 
Gulf, Mobile & Ohio R. Co., et al., Bonds, F. D. 18903, May 13, 1955. 
Maine Central R. Co. Bonds, F. D. 18865, April 19, 1955. 

33.45 Motor Truck 


33.45 Authority granted to issue voting and non-voting par common 
stock in exchange for presently outstanding no-par common stock. F. D. 
18855, Complete Auto Transit, Inc., Stock, .... M. C. C. ...., May 24, 
1955, Div. 4. 


33.5 Issues Incident to Unification 
33.53 Motor Truck 


33.53 The Issue of Securities in Connection with the Financing of 
Stock Control, Acquisition of Motor Truck Properties or Assets, the Issue 
or Exchange of Stocks in Mergers Authorized in: 


Consolidated Freightways, Inc., Stock, F. D. 18901, May 13, 1955. 
33.7 Stock Purchase Options 
83.70 Generally 


33.70 Issue of Stock in Connection with Stock Option Plan Authorized 
in: 


Denver & Rio Grande Western R. Co., F. D. 18898, May 11, 1955. 
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33.9 Stock Dividends or Splits 
33.91 Railroad 


33.91 Issues of Capital Stock as Stock Dividends or Split Upon Rail- 
road Stock Authorized in: 


Denver & Rio Grande Western R. Co., F. D. 18898, May 11, 1955. 
34. Alteration of Securities 


34.4 Interest 
34.40 Generally 


34.40 Authority granted to reduce bond interest rate and to modify 
sinking-fund requirement. F. D. 12558, Covington & Cincinnati Elevated 
Railroad & Transfer & Bridge Co., Bonds, April 19, 1955, Div. 4. 


35. Corporate Reorganization 


35.9 Consummation 
35.90 Generally 


35.90 Authority granted to issue scrip certificates representing frac- 
tional shares of common stock in further consummation of approved reor- 
ganization plan. F. D. 18913, Denver & Rio Grande Western R. Co., Scrip 
Certificates, May 11, 1955, Div. 4. 


4. SERVICE & OPERATIONS 
42. Terminal 


42.5 Switching 
42.53 Interchange Point With Industry Track 


42.53 On oral argument, findings in prior report, 291 I. C. C. 195, that 
switching services performed by respondent rail carrier beyond tracks therein 
described without charge in addition to the line-haul rates were unlawful, 
modified. Ex Parte No. 104, American Smelting and Refining Co., 

I. C. C. ...., May 2, 1955, Commission. 

42.53 Upon further consideration, findings in prior report, 209 I. C. C. 
11 and supplemental reports issued in connection therewith modified, and 
held that the outstanding cease and desist orders, issued in Ex Parte 104, 
Part II, dealing with the performance of terminal switching by respondent 
carriers in official territory, should be modified to the extent necessary to 
permit the carriers to furnish services corresponding to, or not at variance 
with, those permitted by the tariff provisions set out in Carrier Switching at 
Industrial Plants in the East, 294 I. C. C. 159. Ex Parte 104, Part I, 
Terminal Services, .... I. C. C. ...., May 2, 1955, Commission. 

42.53 On further hearing, findings in prior report, 288 I. C. C. 315, 
that rail carriers’ obligation under their interstate line-haul rate does not 
extend beyond their present points of interchange, and that payment of an 
allowance to the industry for performing services beyond such points is 
unlawful, reversed, after a test period showed that the switching services 
performed were simple in nature and, if furnished by the rail carriers, could 
have been performed at their operating convenience without any interference 
attributable to the industry. Ex Parte No. 104, Texas Gulf Sulphur Co., 
Terminal Allowance, .... I. C. C. ...., May 2, 1955, Commission. 


46. Safety 
46.3 Block Signals 
46.32 Automatic 


46.32 Application for approval of modification of interlockings and 
discontinuance of automatic block signal system, denied. No. 28000, Sub 
132, Chicago and North Western Ry. Co., .... I. C. C. ...., May 16, 1955, 
Div. 3. 
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5. RATE STRUCTURE 
51. Ratemaking 


51.2 Agreements 
51.20 Generally 


51.20 Section 5a agreement approved. a Be a 50, 
Oil Capitol Tariff Bureau, Inc.—Agreement, .... » May 12, 
1955, Div. 2. 


53. Rate Adjustments 


53.3 Class Rates 
53.31 Class Relationship 


53.31 If an article of commerce had been accorded a commodity rate 
which was a certain percentage of a class rate, it is not necessarily entitled 
to take the same percentage of a reduced class rate. No. $1481, Ark-Mo 
Plant Food Co., Inc. v. Atchison, T. & S. F. Ry. Co., . » & ©. 

May 138, 1955, Div. 3. 


ovens 


53.4 Commodity Rates 
53.40 Generally 


53.40 Unless there is indication that the further consideration of 
many commodity and exceptions rates required by the uniform classification 
is being unduly delayed by the carriers, the mere fact that the new classi- 
fication basis resulted or results in lower charges than a commodity or 
exceptions basis is no warrant in itself for an award of reparation, citing 
Page Belting Co. v. Boston & M. R., 291 I. C. rere * % 

No. 31481, Lummus Cotton Gin Co. v. Seaboard Air Line R. Co., 2 Cc. ¢. 

M April 13, 1955, Div. 2. 


53.5 Less Vehicle Load Shipments 
53.50 Generally 


53.50 Although class rates normally should apply on 1.t.l. shipments, 
it is clear that where special conditions such as intense competition prevail, 
commodity rates os | be established, provided they are just, reasonable, and 
otherwise lawful. I & S M-4042, Commodities Between North and South 
Pacific Coast, .... M. C. C. ...., April 26, 1955, Div. 3. 


53.50 Revenues of freight forwarders are derived from the spread 
between the l.c.l. and c.l. rates (or 1.t.l. and t.l. rates) and, although their 
rates generally may be less than the l.c.l. rates, they are able to give expe- 
dited (carload or truckload) service as compared generally with l.c.l. 
service. I & S M-5198, Various Commodities—Pacific Coast from East, 
coos MC. SG. 2.600» AGC BB, 2966, Bev. &. 


53.7 Minimum Weights 
53.72 Excess of Capacity 


53.72 The Commission has repeatedly found that if carriers desire 
to protect themselves from unduly low charges per car, they should do so 
by publishing compensatory rates and not by establishing minimum weights 
to which cars ordinarily used cannot be loaded, and the Commission has 
found charges at the published minimum weight unreasonable where cars 
furnished by carriers for their own convenience could not reasonably be 
loaded to the minimum. No. 81490, Cohen & Gordon v. Chicago Great 
Western Ry. Co., ....1.C. C. ...., April 15, 1955, Div. 2. 
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54. Joint or Through Routes, Rates & Divisions 


54.2 Establishment 
54.22 Involuntary 


54.22 Allegations that defendants’ failure to maintain joint rates over 
certain open through routes is unjust, unreasonable, and otherwise unlawful 
and that the rates charged on shipments moving over such routes were 
and are unreasonable, held not sustained. MC-C-1416, Southeast Shippers 
Association, Inc. v. Atlanta, Columbus, Albany Motor Lines, Inc., et al., 
occe Be GC. CG. ...<5 AOU FT, 2966, Ber. &. 

54.22 It is well settled that motor carriers may establish and maintain 
a through route over which a combination of local rates would apply in the 
absence of a joint rate, and issue through bills of lading covering shipments 
over such route. Although the Commission is without authority to compel 
motor carriers to establish through routes and joint rates, it is not precluded 
from passing upon the reasonableness of through rates, whether combination 
or joint, in instances where through rates have been established. MC-C-1416, 
Southeast Shippers Association, Inc. v. Atlanta, Columbus, Albany Motor 
Lines, Inc., et al., .... M.C.C. ...., April 7, 19565, Div. 3. 


54.7 Divisions 
54.78 Divisions Prescribed 


54.78 Findings in prior reports, 287 I. C. C. 497 and 289 I. C. C. 4, 
interpreted with respect to divisions of joint rates to and from points in 
official territory on railroads assigned to the western district. No. 29885, 
Official-Southern Divisions, .... I. C. C. ...., May 2, 1955, Commission. 


55. Competitive Ratemaking 


55.1 Reduced Rates to Meet Competitive Rates 
55.10 Generally 


55.10 While the element of cost is not the only factor to be considered 
in determining the reasonableness of rates, where two modes of transpor- 
tation are competing for the same traffic it may become the dominant factor. 
I & S 6278, Cigarette Paper—New Jersey to Louisville, Ky., .... I. C. C. 

, April 20, 1955, Div. 3. 


55.4 Inherent Advantage 
55.40 Generally 


55.40 When terminal expenses and bracing expenses are considered, 
motor carriers are in a favorable competitive position even though their 
rates may be higher than the rail rates. I & S M-5228, Acids, Chemicals— 
Buffalo to N. Y. & N.J., .... M.C.C. ...., May 10, 1955, Div. 2. 

55.40 The admonition in the national transportation policy, to pre- 
serve the inherent advantages of each form of transportation, does not place 
upon the Commission the duty of securing to a lesser suited form of trans- 
portation a monopoly of the traffic by denying a better suited form the oppor- 
tunity to meet the going rates. I & S M-5362, Various Commodities—Mid- 
Atlantic and New England, .... M. C. C. May 138, 1955, Div. 3. 


55.6 Rate Differentials 
55.61 Motor Carrier Over Rail 


55.61 Where the railroads’ inherent advantage is the ability to trans- 
port larger payloads but the railroads, instead of using that advantage, at- 
tempt to maintain lower rates at the motor-carrier minimum, the Commission 
may not require the motor carriers to refrain from establishing rates which 
are reasonable and otherwise lawful under the act for the purpose of pro- 
tecting the traffic of their competitors. I & S M-5362, Various Commodities 
—Mid-Atlantic and New England, .... M.C.C. ...., May 13, 1955, Div. 3. 
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55.7 Private Carrier Competition 
55.70 Generally 


55.70 Where private competition is relied upon to justify reduced 
rates, the evidence should show that such competition is impending, and the 
potential competition must consist of something more tangible than a mere 
intention expressed by a shipper to engage in the transportation of his own 
products. I & S M-4601, Paper—Hartsville, S. C. to Ohio, .... M. C. C. 
. , April 25, 1955, Div. 2. 


56. Demurrage & Storage 


56.3 Relief from Penalties 
56.30 Generally 


56.30 Demurrage charges collected for detention of numerous freight 
cars at Ivy City, D. C., held applicable and not shown to have been or to be 
unjust Or unreasonable. No. 31324, National Trucking & Storage Co., Inc. 
v. Pennsylvania R. Co., .... 1. C. C. ...., April 8, 1955, Div. 3. 


56.36 Patron Disability 


56.36 The Commission has consistently found that relief from de- 
murrage charges, or any portion thereof, considered as a penalty, is war- 
ranted only where it is conclusively established that the proximate cause 
of the detention beyond the free time allowed for which such charges accrued 
was not within the control of the shipper, and that due diligence was exer- 
cised toward avoidance or abatement of the detention where it was possible 
of accomplishment. No. ae National Trucking & Storage Co., Inc. v 
Pennsylvania R. Co., .... I. C. C. ...-, April 8, 1955, Div. 3. 


56.36 Demurrage aed sought to be collected for the detention of 
cars loaded with export coal and held for transshipment at Canton Piers, 
Baltimore, held applicable but unjust and unreasonable, except on certain 
reconsigned cars, where the delay was due to congestion of the defendants’ 
facilities and beyond the control of the complainants. No. 31483, C. H. 
Sprague & Son Co. v. Pennsylvania R. Co., .... I. C. C. ...., May 3, 1955, 
Div. 3. 


57. Tariffs 


57.2 Form, Contents & Style 
57.21 Tariff Rules 


57.21 While the applicability of tariffs is not dependent upon a strict 
compliance with the requirements of Tariff Circular 20, the rules therein 
were issued to govern the construction of tariffs and may be used as an 
aid in their interpretation. No. 31517, Faysan Distributors, Inc. v. Erie 
mie, .... 06. ©. ....5 Se BT, 8966, Ber. &. 


57.3 Interpretation 
57.34 Resolution of Ambiguities 


57.34 Proportional rail rate from Jacksonville, Fla., to Savannah re- 
stricted in its application to shipments ‘‘destined to * * * New York * * * 
via steamer,” held applicable on a shipment which moved by rail beyond 
Savannah to Newark, N. J. No. 31562, Enterprise Lumber Co. v. Atlantic 
Coast Line R. Co., .... I. C. C. ...., May 16, 1955, Div. 3. 


57.89 Particular Provisions 


57.39 Provisions of Rule 56 (c) of Tariff Circular 20 held inapplicable 
when a component of the aggregate is specifically published not to apply 
where one-factor commodity rates are in effect on the same article over any 
route or routes. Prior report, 292 I. C. C. 201. No. 31162, Allis-Chalmers 
Mfg. Co. v. Chicago & North Western Ry. Co., .... I. C. C. ...., April 21, 
1955, Div. 3. 
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58. Charges 


58.0 Generally 
58.00 Applicable Charges Determined 


58.00 Where transportation service has been rendered and no tariff 
authority whatever exists at the time, the Commission has jurisdiction to 
declare what was a just and reasonable charge for the service performed, 
and can require the defendant to respond in damages to the extent that the 
charges collected were unjust or unreasonable. So also, where a carrier 
practice results in the assessment of unjust or unreasonable charges, the 
Commission may require the payment as damages of the amount collected 
over and above a charge found reasonable. No. 31324, National tery 
& Storage Co., Inc. v. Pennsylvania R. Co., .... I. C. C. , April 8, 
1955, Div. 3. 

58.00 Rates on shipments of plastic night lights from Central Falls, 
R. L., to Westfield and Easthampton, Mass., held inapplicable and applicable 
rates determined. MC-C-1579, Stanley Home Products, Inc. v. A. B. & C. 
Motor Transportation, Inc., .... M. C. C. ...., April 12, 1955, Div. 2. 

58.00 Toy trains in original shipping containers held to be ‘‘a part 
of the stock, equipment, or supply of such stores,’”’ and to be included in the 
published description of ‘‘household goods” on which the rate charged was 
— MC-C-1572, Fred Baumgarten v. Bekins Van and Storage, Inc., 

- aC. C. ...., Apel 39, 1066, Div. 8. 

58.00 Rates charged by motor common carrier on t.l. shipments of 
fresh meats from Kansas City, Kans., to New York, N. Y., and Bridgeport, 
Conn., held applicable. MC-C-1614, Maurer-Neuer Corp. v. Mid-States 
Freight Benes, He. ...- M.C.C. ...., May 5, 1955, Div. 


58.2 Weight of Shipment 
58.20 Generally 


58.20 There is no tariff requirement that the weights of the different 
articles must be separated before shipments can qualify as mixed carloads, 
citing Dale-Connecticut, Inc. v. Erie R. Co., 292 I. C. C. 416. No. 31517, 
Faysan Distributors, Inc. v. Erie R. Co., .... I. C. C. ...., April 27, 1955, 
Div. 2. 


6. RATE LEVEL 
60. Generally 


60.3 Conformity with Fourth Section Principles 


60.34 Through v. Aggregate of Intermediate Rates—Motor Carrier 


60.34 Ordinarily, a through class rate which exceeds the combination 
of local rates is considered prima facie unreasonable, but a depressed local 
rate may not be relied upon as a reasonable factor of the combination rate. 
I & S M-6507, Jams and Jellies—Twin Cities to Ohio, .... M. C. C. ...., 
April 14, 1955, Div. 2. 


64. Compensativeness 


64.1 Ascertainment of Costs 
64.11 Average Costs 


64.11 The Commission has repeatedly stated that systemwide average 
truck-mile expense for handling all kinds of traffic is of little, if any, value 
in determining the reasonableness of a particular rate between specified 
points. I & S M-4908, Motors and Generators—Connecticut to Los Angeles, 
coos A OC. ...<, BRCM US, TOSS, UV. &. 
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66. Class Rates 


66.0 Generally 
66.03 Exception Rates 


66.03 Exceptions rates on agricultural tractors, higher than class rates, 
on agricultural tractors from Dearborn and Detroit, Mich., to points in Texas 
held unjust and unreasonable for the future, but not for the past, citing 
Page Belting Co. v. Boston & M. R., 291 I. C. C. 21, and . sy ae 
No. 31459, Stewart Co., Inc. v. Atchison, T. & 8S. F. Ry. Co., ccs Be ae ee 

, April 15, 1955, Div. 2. 


66.1 Products of Agriculture 
66.15 Fresh or Frozen Fruits & Berries 


66.15 Exception rating charges on carload shipments of watermelons 
from points in Texas and Oklahoma to Chicago held unjust and unreasonable 
and reparation awarded. No. 31490, Cohen & Gordon v. Chicago Great 
Western Ry. Co., ....1.C.C. ...., April 15, 1955, Div. 2. 


66.3 Rough Products of Mines 
66.39 All Other 


66.39 Class rates on crude graphite, in bulk, from Cranston and 
Sockanossett, R. L., to various points in official territory held unjust and un- 
reasonable for the future, but not in the past. No. 31464, Hill & Griffith Co. 
v. Baltimore & O. R. Co., .... I. C. C. ...., April 12, 1955, Div. 2. 


66.6 Industrial Manufactures 
66.61 Iron & Steel Articles 


66.61 Class rates charged on carload shipments of iron or steel stamp- 
ings from Ivorydale, Ohio to Belding and Greenville, Mich., held applicable 
and not shown to have been or to be unjust or unreasonable. No. 31558, 
Gibson Refrigerator Co. v. Chesapeake & Ohio Ry. Co., .... I. C. C. ...., 
May 13, 1955, Div. 2. 

66.61 Class rate charged by motor common carriers on a shipment of 
steel sheets from Minneapolis, Minn., to Pittsburgh, Pa., held unjust and 
unreasonable, and reasonable rate determined. MC-C-1573, Lawson Manu- 
facturing Co. v. Glendenning Motorways, Inc., .... M. C. C. ...., May 17, 
1955, Div. 2. 


66.8 Necessaries 


66.87 Household Fixtures, Appliances & Instruments 


66.87 Class rates charged on radio receiving sets, television sets and 
combination sets in mixed carloads from Hammond, Ind., to Buffalo, N. Y., 
held inapplicable, applicable rates determined, and reparation awarded. 
No. 31517, Faysan Distributors, Inc. v. Erie R. Co., .... I. ©. C. ...., 
April 27, 1955, Div. 2. 


67. Commodity Rates 


67.0 Generally 
67.09 Miscellaneous Commodities 


67.09 Proposed reduced common carrier rates on foodstuffs from 
Salem, Oregon to Twin Cities and points grouped therewith, and Chicago, 
and on electric generators and motors and parts therefor between Milford 
and New Haven, Conn., and Los Angeles, held not shown to be just and 
reasonable. I & S M-4908, Motors and Generators—Connecticut to Los 
Angeles, .... M. C. C. ...., April 18, 1955, Div. 2. 
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67.09 Proposed reduced 1.t.1. and volume commodity rates on various 
articles from eastern points to points in Pacific Coast and intermediate States 
held not shown to be just and reasonable. I & S M-5198, Various Commodi- 
ties—Pacific Coast from East, .... M. C. C. ...., April 28, 1955, Div. 3. 


67.1 Products of Restudine 
67.15 Fresh or Frozen Fruits & Berries 


67.15 Reduced rates on fresh frozen fruits and vegetables from Fort 
Smith, Ark., to Kansas City and St. Louis, Mo., held just and reasonable. 
I & S M-5487, Fresh Frozen Fruits & Vegetables—Arkansas to Missouri, 
coos Bie Ge Us occ EE & See ae 


67.5 Semi-Processed Material 
67.52 Refined Petroleum & Oils 


67.52 Proposed reduced common carrier commodity rates on gasoline, 
kerosene and fuel oil from Knoxville, Tenn., to Abingdon, Va., and from 
Warcer, Tenn., to Bristol, Va., held not shown to be just and reasonable. 
I1& S M-5548, Petroleam—Lemmon Transport Co., Inc., .... M. C. C 
May 19, 1955, Div. 3. 


67.55 Lumber 


67.55 Rate charged on a carload of native-wood lumber from Hosford, 
Fla., to Chattahoochee, Fla., reconsigned to Atlanta, Ga., held inapplicable, 
applicable rate determined, and reparation awarded. No. 31540, J 
Thames & Co. v. Apalachicola Northern R. Co., .... I. C. C. ...., April 20, 
1955, Div. 2. 


67.55 Rate charged from Jacksonville, Fla., to Savannah, Ga., on 
rough pine lumber finally destined to Newark, N. J., held inapplicable, ap- 
plicable rate determined, and reparation awarded. No. 31562, Enterprise 
Lumber Co. v. Atlantic Coast Line R. Co., ....1I.C. C. ...., May 16, 1955, 
Div. 3. 


67.57 Fertilizer 


67.57 Rates on superphosphate, not ammoniated, from East Tampa, 
Fla., to Bartlesville, Okla., held unjust and unreasonable, except over routes 
through Junction City, Kans. No. 31449, Crawford Chemical Co., Inc. v. 
Atchison, T. & S. F. Ry. Co., .... 1. C. C. ...., April 20, 1955, Div. 3. 


67.57 Upon further hearing, findings in prior report, 273 I. C. C. 311, 
modified, and rates on phosphatic clay from points in Florida to destinations 
in official and W.T.L. territories, and in eastern Canada, held to have been 
unjust and unreasonable in the past in some instances. No. 29276, Kellogg 
Co. v. Abilene & Southern Ry. Co., .... I. C. C. ...., May 4, 1955, Div. 2 


67.57 Rates on potash from Carlsbad and Loving, N. Mex., to Walport, 
Ark., Sikeston, Mo., and Blytheville, Ark., held not shown to have been or 
to be unjust or unreasonable. No. 314381, Ark-Mo Plant Food Co., Inc. v. 
Atchison, T. & S. F. Ry. Co., .... 1. C. C. ...., May 13, 1955, Div. 3. 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 On reconsideration, rates charged on manufactured iron and 
steel articles from origins in Illinois territory to specified points in Wis- 
consin and Escanaba, Mich., held applicable and not shown to have been or 
to be unjust or unreasonable. Prior report, 292 I. C. C. 201. No. 31162, 
Allis-Chalmers Mfg. Co. v. Chicago & North Western Ry. Co., April 21, 1955, 
Div. 3. 


67.71 Upon second reconsideration, findings in report on reargument, 
268 I. C. C. 562, reversed, and rules governing rates on export shipments to 
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Pacific ports requiring that shipments must remain “in the possession of the 
rail carriers until delivered to common carriers by Ocean,’’ where war con- 
ditions prevented compliance with the custody rule, and application of do- 
mestic rates on shipments of iron and steel articles, held not shown to have 
been unjust or unreasonable. No. 29083, Peden Iron & Steel Co. v. Texas 
& New Orleans R. Co., .... I. C. C. ...., May 2, 1955, Commission. 


67.61 Proposed common-carrier commodity rates on iron and steel 
articles from Chicago to Philadelphia and points in New Jersey and New 
York, held not shown to be just and reasonable. I & S M-5894, Iron & Steel 
—Chicago to New Jersey and New York, .... M. C. C. ...., May 17, 1955, 
Div. 3. 

67.65 Paper & Products 


67.65 Proposed reduced rate on cigarette paper from Spotswood, N. J., 
to Louisville, Ky., held lawful. I & S 6278, Cigarette Paper—New Jersey to 
Louisville, Ky., .... 1. C. C. ...., April 20, 1955, Div. 3. 


67.65 Reduced common carrier rates on pulpboard and fiberboard 
from Hartsville, S. C., to Cleveland and Rittman, Ohio, held not shown to 
be bet and reasonable. I & S M-4601, Paper—Hartsville, S. C., to Ohio, 

+ mC. ©. . +» Me BG, 1956, Div. 2. 


67.7 Machinery, Equipment, Implements & Appliances 


67.72 Rate on cotton-gin machinery from Columbus, Ga., to Dallas, 
Tex., held not shown to have been unjust or unreasonable. No. 31481, 
Lummus Cotton Gin Co. v. Seaboard Air Line R. Co., .... I. C. C. .... 
April 13, 1955, Div. 2. 


67.79 All Other 


67.79 On further hearing, finding in prior report, 62 M. C. C. 29, that 
proposed reduced common-carrier l.t.l. rates on various commodities from 
Los Angeles and San Francisco and points grouped therewith to Portland, 
Oregon, and Seattle, Wash., and points grouped therewith, had not been 
shown to be just and reasonable, affirmed. I & S M-4042, Commodities 
Between North and South Pacific Coast, .... M. C. C. ...., April 26, 1955, 
Div. 3. 


67.8 Necessaries 
67.81 Manufactured Foods 


67.81 Proposed common-carrier any-quantity commodity rate on 
bakery goods, from Kingston, Pa., to specified points in New Jersey and 
New York, N. Y., held not shown to be just and reasonable. I & S M-5669, 
Bakery Goods—Saita Brothers, .... M. C. C. ...., April 26, 1955, Div. 3. 


67.81 Proposed common-carrier commodity rates on candy from 
Hershey, Pa., to Washington, D. C., and from Reading, Pa., to New York, 
N. Y., zones 1 and 2, held just and reasonable. I1& S M-5180, Candy— 
Pennsylvania to New York and Washington, .... M. C. C. ...., April 26, 
1955, Div. 3. 


67.82 Canned or Preserved Foods 


67.82 Proposed common-carrier t.l. rates on jams and jellies, from 
Twin Cities to Columbus and Dayton, Ohio, held not shown to be just and 
reasonable. I & S M-6507, Jams and Jellies—Twin Cities to Ohio, : 
BM. ©. CG. ...0 +5 ABO 14, 1966,. Dee. 2. 


67.89 All Other 


67.89 Proposed reduced common-carrier commodity rate on shoe 
dressing or blacking from New York, N. Y., to St. Louis, Mo., held not shown 
to be just and reasonable. I & S M-5005, Shoe Dressing—New York City 
to St. Louis, .... M. C. C. ...., April 18, 1955, Div. 2. 
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67.9 Miscellaneous Manufactures 
67.91 Light Chemicals & Drugs 


67.91 Proposed rates on dyes, coal tar, dry or liquid, dye intermediates 
and maleic anhydrides, from Buffalo, N. Y., to New York, N. Y., zones 1 
and 2, held not shown to be just and reasonable. I1és M-5228, Acids, 
Chemicals—Buffalo ot DER. Ge, «.s.- BC. S. » May 10, 1955, 
Div. 2. 
67.95 Textiles 


67.95 Proposed t.l. commodity rate on cloth, made of wool, from 
points in New England to Philadelphia, held just and reasonable. I1& S 
M-5362, Various Commodities—Mid-Atlantic and New England, 

B.C. Cc. ...., May 18, 1966, Div. &. 


7. EQUALITY OF CHARGES 
71. Intermediate Charges 


71.0 Generally 
71.00 Statutory Provisions 


71.00 Competition has always been the principal “special case’’ which 
the Commission has recognized in granting fourth-section relief, but other 
important special cases have rested on circuity, the need to protect organ- 
ized rate groups, the importance of protecting weak lines, and others less 
common in occurrence. In every instance reference must be made to the 
facts of the particular case to determine if it is in fact a special case. 
F. S. A. 28580, Rates and Charges Over Circuitous Routes in the United 
States, .... LC. ©. ...., Apel 36, 1966, Div. &. 


71.1 Competition of Direct Route 
71.12 Circuity 


71.12 The Commission is prohibited by statute from issuing any 
general order giving all carriers a carte blanche to move traffic over all the 
circuitous routes in the country without limitation of any kind. If the 
Commission were to act otherwise it would, in effect, be in the position of 
repealing provisions of the statute by administrative fiat and would be sub- 
ject to the charge that it is abdicating its administrative responsibilities. 
F. S. A. 28580, Rates and Charges Over Circuitous Routes in the United 
States, ....1.C.C. ...., April 26, 1965, Div. 3. 

71.12 Application for general relief from the long-and-short-haul pro- 
vision of Section 4 (1) of the Act with respect to all rates applicable via 
all-rail, rail-water, and rail-motor routes by permitting indirect routes to 
meet, without any limitation, the rates and charges of the direct routes be- 
tween the same points, denied. F. S. A. No. 28580, Rates and Charges Over 
Circuitous Routes in the United States, ....I.C. C. ...., April 26, 1955, 
Div. 2. 


71.12 Upon investigation, held that over routes observed in the trans- 
portation of class-rate traffic, the Docket 28300 class rates will be reasonably 
compensatory, and that the retention of circuity limitations on such traffic 
is no longer required by the public interest. Fourth Section Order No. 17212 
modified to eliminate circuity limitations pertaining to class-rate traffic. 
F. S. A. 26770, Class Rates in the United States, ....1I.C.C. ...., April 26, 


1955, Div. 2. 
75. Intrastate Rates 


75.0 Generally 
75.02 When Burdensome 


75.02 A finding that increased intrastate rates can reasonably be ex- 
pected to result in an increase in the carriers’ revenues is essential as sup- 
port for a finding of unjust discrimination against interstate commerce, 
citing Florida v. United States, 282 U.S. 194. No. 31821, Alabama Intrastate 
Rates and Charges on Coal, Lumber and Scrap Iron, .... I. C. C. 
April 4, 1955, Commission. 


**> 


994 I. C. C. PRACTITIONERS’ JOURNAL 





75.04 Exhaustion of State Remedy 


75.04 It is well settled that the Commission may exercise its jurisdic- 
tion to remove unjust discrimination against interstate commerce or undue 
prejudice growing out of the relation between interstate and intrastate rates 
by prescribing intrastate rates without awaiting prior action by the State, 
citing Florida v. United States, 282 U.S. 194. No. 31321, Alabama Intrastate 
Rates and Charges on Coal, Lumber, and Scrap Iron, .... I. C. C. ...., 
April 4, 1955, Commission. 


SECTION 13 (3) ORDERS 
75.09 Freight Rates & Charges—Generally 


75.09 Lower percentage increases than those sought authorized, where 
record indicated that the full increase sought would result in less revenue 
than at present. No. 31003, Missouri Intrastate Freight Rates and Charges, 
---- LC. C. ...., April 18, 1955, Commission. 


75.3 Rough Products of Mines 
75.81 Coal & Coke 


75.31 Alabama intrastate rates on coal and scrap iron held to cause 
undue, unreasonable, and unjust discrimination against interstate commerce, 
and bases for the removal thereof prescribed. No. 31821, Alabama Intrastate 
Rates and Charges on Coal, Lumber, and Scrap Iron, .... I. C. C. ...., 
April 4, 1955, Commission. 

75.31 Tennessee intrastate rates on bituminous coal held to cause 
undue prejudice to an interstate shipper and the locations of its mines in 
Kentucky, and undue preference of intrastate shippers and localities in 
Tennessee. No. 31307, Tennessee Intrastate Freight Rates and Charges, 
eee ILC. C. ...., April 20, 1955, Commission. 

75.38 Sand, Stone & Gravel 

75.33 Upon further hearing, findings in prior reports, 289 I. C. C. 733, 
that Missouri intrastate rates and charges on sand and gravel cause undue, 
unreasonable, and unjust discrimination against interstate commerce, 
affirmed in some respects and modified in others. No. 310038, Missouri Intra- 


state Freight Rates and Charges, .... I. C. C. ...., April 18, 1955, Com- 
mission. 


8. UNIFICATIONS 
80. Generally 
80.1 Administrative Policies 
80.13 Corporate Simplification 


80.13 Multiple corporations under common control tend to complicate 
regulation and generally are not in consonance with the Commission’s policy 
of encouraging intercorporate simplifications wherever possible. MC-F-5760, 
Transcontinental Bus System, Inc.—Control; Continental Southern Lines, 
Inc.—Control—Bayshore Bus Lines, Inc., May 10, 1955, Div. 4. 


80.6 Pooling 
80.61 Railroad 


80.61 Upon further hearing, modification of uniform service contract 
between Pullman Co. and the railroads, so that Pullman’s 3-percent return 
would be based on its depreciated investment in cars only, exclusive of 
stored cars, approved. Prior reports, 268 I. C. C. 473 and 276 I. C. C. 5. 
No. 29592, Proposed Pooling of Railroad Earnings and Service Involved in 
Operation of the Pullman Co. Under Railroad Ownership, .... I. C. C. 

April 29, 1955, Div. 3. 
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81. Control of Two or More Carriers 


81.0 Generally 
81.08 Change in Character or Degree 
81.03 Previous order modified to authorize acquisition of additional 


shares of capital stock of controlled carrier. Prior report, May 27, 1954. 
F. D. 18450, Wisconsin Central R. Co., Control, May 3, 1955, Div. 4. 


82. Transaction Sound & Applicant Fit 


82.7 Unauthorized Consummation 
82.70 Generally 
82.70 Control or management in a common interest held not to have 
been effectuated in violation of Section 5 (4) and investigation discontinued. 


MC-F-5293, United Truck Lines, Inc., et al—Investigation of Control—Apple 
City Transfer Co., Inc., .... M. C. C. ...., April 25, 1955, Div. 4. 


83. Prior Utilization of Authority 


83.3 Reinstitution of Operation 
83.35 Proposal by Vendee 


83.35 A mere desire of a prospective purchaser to acquire rights and 
to reestablish operations thereunder which have been discontinued by a 
seller, unsupported by evidence of a need for the service, does not provide 
a sufficient basis for a finding that such a service would be consistent with 
the public interest. MC-F-5112, Lester Boyce—Control; Boyce Motor Lines, 
Inc.—Purchase (Portion)—Vollmer Transportation, Inc. (George A. Roland, 
Trustee), April 21, 1955, Div. 4. 


85. Sound Transportation Conditions 


85.3 Competitive Effect 

85.30 Generally 

85.30 Ina proper case, public convenience and necessity may be found 
in operating economies and those things that contribute to expedition, safety, 
and efficient operation, but it is equally true that if the grant of authority 
would have an adverse effect on other motor carriers serving the area, sound 
economic conditions in the industry would not be fostered. MC-F-5601, 
John Ruan—cControl; Ruan Transport Corp.—Purchase (Portion)—Hillside 
Transit Co., Inc., .... M.C.C. ...., May 17, 19655, Div. 4. 


87. Disposition of Unification Applications 


87.1 Merger 

87.12 Motor Bus Lines—Approved 

Consolidated Bus Lines, Inc.—Blue Ribbon Lines Corp., MC-F-5570, 
May 17, 1955. 

Continental Southern Lines, Inc.—Bayshore Bus Lines, Inc., MC-F-5760, 
May 10, 1955. 

Greyhound Corporation, The—Penn Bus Co., MC-F-56638, April 26, 1955. 

Peoria-Rockford Bus Co.—Carbondale-Harrisburg Coach Line, Inc., 
MC-F-5650, May 11, 1955. 
87.18 Motor Truck Lines—Approved 

Consolidated Freightways, Inc.—Beardmore Transfer Line, Inc., MC-F- 
5705, April 19, 1955. 


Haeckl’s Express, Inc.—On-Time Transfer Co., MC-F-5850, May 18, 
1955. 
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Kaplan Trucking Co.—Brown De Camp Express Co., Inc., MC-F-5776, 
May 18, 1955. 


Prucka Transportation, Inc.—Resler Truck Lines, Inc., MC-F-5430, 
- mm. C. Ci. 20025 ee Ot, See. 


Reliable Suanspevtation Co.—Weyler Transportation Co., MC-F-5825, 
April 28, 1955. 


Shapiro, Murray and ee 1 ee & Warehouse 
Corp., MC-F-5504, .... M.C. C. ...., April 22, 1955 
87.2 Purchase of a Portion of Diinstiien 
87.22 Motor Bus Lines—Approved 
Galpin, Robert A., and Adrian Millhouse—American Bus Lines, Inc., 
(Richard W. Smith and W. F. Aikman, Trustees), MC-F-5875, April 29, 1955. 


Ohio Valley Bus Co.—Blue Ribbon Lines Corp., MC-F-5571, May 17, 
1955. 


87.23 Motor Truck Lines—Approved 


Boyce Motor Lines, Inc.—Vollmer Transportation, Inc. (George A. 
Roland, Trustee), MC-F-5112, April 21, 1955. 


Dance Freight Lines, Inc.—Atlanta-Asheville Motor Express, Inc., MC-F- 
5638, April 22, 1955. 


Hartwick, F. D.—C. F. Corbett, MC-F-5873, April 19, 1955. 


Kenosha Auto Transport Corp.—Rodi Boat Hauling and Trucking Co., 
MC-F-5879, May 16, 1955. 


Langer Transport Corp.—Same, MC-F-5408, April 21, 1955. 


Transamerican Freight Lines, Inc.—Allen Motor Lines, Inc., MC-F-4981, 


ce ee “ane 2, 1955, Commission. On reconsideration. Prior 
report, 59 M. C. C. 695. 


Vollmer iiciadalalatien Inc. (George A. Roland, Trustee), MC-F-5406, 
April 21, 1955. 


Witte Transportation Co.—The Cary Transfer Corp., MC-F-5821, May 
18, 1955. 


87.27 Motor Truck Lines—Denied 


Byers Transportation Co., Inc.—W. E. Murray Transfer & Storage Co., 
MC-F-5624, May 9, 1955. 


Ruan Transport Corp.—Hillside Transit Co., Inc., MC-F-5601, 
a. o. . ...., Se TT, C6. 
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Recent Court Decisions 
By WarrEN H. Wacner, Editor 





“‘Interest” of railroads in acquisition of Keeshin by C. & R.—right of railroad to 


attack transfer of motor carrier. 


Atchison, Topeka and Santa Fe Railway Company, et al. v. United 


States, et al. No. 9881 (1). 
On April 5, 1955, a three judge court for the Eastern Division of 


the Eastern District of Missouri held that the railroads have no legal 
right to be immune from trucking competition and that therefore they 
are not ‘‘parties in interest’? who may maintain a suit to attack the 
Commission’s authorization of C. & R. Trans., Inc., to acquire Keeshin. 








Quoting from the opinion of the court: 


This is an action brought . . . to set aside an order of the... 
Commission authorizing defendant C. & R. Trans., Inc., to acquire 
control of defendant Keeshin Freight Lines, Inc., and its subsidiary 
motor carriers, and further authorizing the issuance of certain 
securities for the financing of such acquisition, which, it is alleged, 
will place control in defendants John Ruan and Fruehauf Trailer 
Company, who are alleged to be in control of other motor carriers. 
The Keeshin companies have been in bankruptcy since 1946, and 
the Commission order is part of a plan which permits the reorgani- 
zation of these companies. We are informed that the transactions 
authorized by the Commission’s order were consummated shortly 
after this suit was filed... . 

The plaintiffs allege in the Complaint that they are common 
carriers by railroad serving the same areas and in competition with 
the motor carriers involved. They further allege that ‘‘ Plaintiffs 
have a direct interest in the enforcement of Section 5 of the Act 
to the end that no consolidation or joinder under common control of 
two or more motor carriers should be permitted otherwise than in 
conformity with Section 5. It is contrary to the interests of plain- 
tiffs for the Commission to approve the proposed transaction con- 
trary to the provisions of Section 5. The National Transportation 
Policy and the Interstate Commerce Act require that the com- 
petition between plaintiffs and the aforesaid motor carriers be 
regulated and carried out in conformity with the Policy and the 
Act, including Section 5 thereof, and plaintiffs have a direct interest 
in the enforcement of the National Transportation Policy and the 
Act to that end.”’... 

In this case the Complaint fails to allege that the plaintiffs 
have suffered or been threatened with any damage or financial 
injury. It does not allege that any definite legal right of the plain- 
tiffs has been violated, nor that the order of the Commission has 
created any additional motor carrier service, or increased com- 
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petition for the plaintiffs. The plaintiffs merely allege that they 
are in competition with the motor carriers, and that they have a 
direct interest in the enforcement of the Interstate Commerce Act 
and the National Transportation Policy... . 

Thus it appears that there is here no right of the plaintiffs 
which may have been violated by the order of the Commission and, 
furthermore, there is no damage alleged. In other situations it has 
been held that even where there may be damage, a plaintiff must 
have some special and peculiar interest which may be directly and 
materially affected by the action alleged to be unlawful. L. Singer 
d& Sons v. Union Pacific R. Co., 311 U. S. 295. And where 
there is no violation of a right, no action may be maintained and no 
right exists to be immune from lawful competition or the un- 
authorized financing of such competition. Alabama Power Co. v. 
Ickes, 302 U. S. 464 at 479-480.... 

Though the motor carriers in the instant case may, as a com- 
bination under joint control with adequate financial backing, offer 
stronger competition to the railroads than they did previously, we 
conclude that the railroads have no ‘‘definite legal right’’ to be 
immune from this competition and, therefore, are not ‘‘parties in 
interest’? who may maintain this suit. 

The motions to dismiss will be sustained and the cause dis- 
missed. 








One judge or three-judge court—changed conditions plicated functions of 
rate-making—prejudice. 


Tampa Traffic Association, et al. v. United States (No. 2384). 


On April 21, 1955, a three judge court for the Southern District of 
Florida, Tampa Division, (one judge dissenting) denied an injunction 
to set aside the order of the Commission dismissing a complaint attacking 
the export and import rail rates to and from Tampa, Florida, as 
prejudicial as compared with the rates to and from other South Atlantic 
and Gulf ports. 

Quoting from the opinion of the court: 


Although plaintiffs sought originally to challenge the jurisdic- 
tion of a three judge statutory court in the case by filing with the 
Court of Appeals for this Circuit their Motion for Leave to File 
Petition for Writ of Mandamus to require Judge Barker to take 
jurisdiction of the case sitting as the District Court, that motion 
was denied, and the jurisdiction of this court is not now challenged. 

This case, like the proceedings before the Commission, arises 
from the competition between all of the important Gulf ports and 
the South Atlantic ports for the export and import shipping trade 
that might normally be expected to flow through any of them, de- 
pending upon whether freight rates to and from interior points in 
the United States are sufficiantly favorable to make the combina- 
tion of such rates with the ocean rates truly competitive... . 
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This case originated in 1946 by complaint filed with the Com- 
mission.... This suit was filed on August 26, 1953. Obviously, 
conditions seriously affecting the port of Tampa and its competitive 
position in relation to the other ports interested in this litigation 
may have changed substantially during the five years since the 
evidence was closed. This, it seems to us, argues more strongly for 
a final disposition of the case on the record as it stands than for 
action looking towards enlarging the record by causing the case 
to be returned to the Commission with directions to reopen it for 
further testimony. After all, what we decide here relates to this 
record only, and if conditions arising subsequent to the closing of 
the record require different action, it is open to the aggrieved 
parties to make their complaint to the Commission in the light of 
the subsequent events... . 

Plaintiffs call our attention to the fact that the examiner for 
the Commission who heard the major part of the original testimony 
is not the examiner who heard the later testimony and who wrote 
the examiner’s report. They argue from that fact that this, in 
some degree, changes the standard of weight to be given to the 
adjudications of the Commission. They say only, however, that this 
‘*requires this court to scrutinize the evidence closely.’’ This we 
have done. 

Plaintiffs herein fall within the class of parties for whose 
benefit Section 3(1) of the Interstate Commerce Act was adopted. 
If they established to the satisfaction of the Commission that the 
carriers involved had subjected any of them to any ‘‘undwue or 
unreasonable prejudice or disadvantage’’ (emphasis supplied) then 
it was the duty of the Commission to take appropriate action to 
put an end to such evil. Moreover, if they established that the 
carriers had subjected them to such undue or unreasonable preju- 
dice or disadvantage by such clear and convincing proof that the 
record, viewed as a whole, would not support a contrary finding or 
conclusion by the Commission, then, under the principles stated 
above, it would be our duty to set aside such contrary order of the 
Commission and return the case to the Commission with directions 
to take such steps as would eliminate the evil. 

Here the evil complained of involves the several complicated 
and intricate functions of rate-making. . 

But, so say the plaintiffs, when all ‘the presumptious of cor- 
rectness are given to the action of the Commission and when we 
have paid due attention to the principle, that many of our complex 
problems can best be solved by giving especial deference to the 
expertise with which its members are endowed, nevertheless there 
was such a departure from the facts or such erroneous application 
of legal principles to the facts as to require us to overrule the 
action of the Commission in this instance. 

We cannot agree. We are unable to find from a consideration 
of the record as a whole that the orders complained of are clearly 
erroneous. 
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While we recognize that the extension to or withholding from, 
a particular port of a particular rate structure on import and ex- 
port traffic may have the effect of greatly aiding or disastrously 
hindering in the development of a port, there are many circum- 
stances that enter into the determination as to whether such rate 
structure shall or shall not be applied that are the subject of 
legitimate and proper concern of the rate making body. That is to 
say that not every differential, even though damage can be clearly 
shown to follow, amounts to ‘‘undue or unreasonable prejudice or 
disadvantage.’’ . . . 

We do not consider that it would be beneficial to recite the 
pros and cons of the evidence. We find that, both as to the pro- 
priety of grouping Tampa with the South Florida ports, and as to 
the reasonableness of the differential when applied to such a group, 
based on the record before us, the findings and conclusions of the 
Interstate Commerce Commission are based on credible and sub- 
stantial evidence, and are within the scope of the applicable statutes. 
They must, therefore, be sustained. 


Dissenting Opinion 
BaRKER, District Judge: 


I cannot agree that the grouping of the Port of Tampa by the 
Interstate Commerce Commission with the South Florida ports and 
that the rate differentials applied to Tampa over Jacksonville and 
all other ports of the Gulf and South Atlantic grouping, are based 
on credible and substantial evidence and are within the scope of the 
applicable statutes; on the contrary it is my opinion that the action 
of the Commission is clearly erroneous and amounts to an arbitrary 
and unreasonable preference and advantage to the other ports 
involved, and subjects the Port of Tampa to undue and unreason- 
able prejudice and disadvantage in violation of Section 3 (1) of 
the Interstate Commerce Act; I, therefore, respectfully dissent. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Ronald S. Woodberry, President, New England Motor Rate 
Bureau, Inc., 262 Washington Street, Boston 8, Massachusetts. 


Atlanta 


Paul P. Watkins, Chairman, Commerce Counsel, Atlanta Freight 
Bureau, 304 Chamber of Commerce Building, Atlanta 3, Georgia. 


Baltimore Chapter 


Henry J. Neiberding, Chairman, 1100 N. Macon Street, Baltimore 
3, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Ovut-of- 
town members are cordially invited. 


Chicago Chapter 


John B. Palmer, Chairman, General Agent, Texas & Pacific Railway 
Co., 120 South La Salle Street, Chicago 3, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


Rocky Mountain Chapter 


Ernest M. Smith, Chairman, Denver & Rio Grande Western Rail- 
road Co., 1531 Stout Street, Denver 1, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


District of Columbia Chapter 


James A. Bistline, Chairman, Southern Railway System, 15th and 
K Streets, N. W., Washington 13, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 





N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Bach chapters must conform to the constitution and by-laws of the 


Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
— _— of December, 1939, Journal). (Dues have been raised to $2.00 per 
member 
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Florida 


T. C. Maurer, Chairman, 227 West Forsyth Street, Jacksonville, 
Florida. 


Kansas City, Missouri, Chapter 


L. O. Westcott, President, Stutz & Company, 605 Manufacturers 
Exchange Building, Kansas City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month except July 
and August in the Transportation Department of the Kansas City Cham- 
ber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


Stewart O. Morrison, Chairman, Monsanto Chemical Company, 1700 
South Second Street, St. Louis, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. except July and 
August at the Mark Twain Hotel. Out-of-town members are cordially 
invited to attend the luncheon meeting. 


Metropolitan New York Chapter 
William C. Mitchell, Jr., Chairman, 140 Cedar Street, New York 6, 
Y 


Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 8:00 P. M., except June, July and August. 


Ninth District Chapter 


William P. Libby, President, T. M., Midland Cooperatives Inc., 
739 Johnson St., N. E., Minneapolis 13, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Philadelphia Chapter 


Thomas W. Browne, Chairman, Wilgus & Browne, 12 South 12th 
Street, Philadelphia, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 
Franklin, Philadelphia, Pennsylvania. Out-of-town members are cor- 
dially invited. 


Pittsburgh Chapter 


Homer L. Montgomery, Chairman, General Traffic Department, 
American Radiator & Standard Sanitary Corporation, P. O. Box 1226, 
Pittsburgh 30, Pennsylvania. 

Meets: At call of Chairman. 
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North Texas 


C. 8. Edmonds, Chairman, Fort Worth Club Building, Ft. Worth, 
Texas. 


Meets: At time and place fixed by Chapter’s Executive Committee. 


Puget Sound 


Philip E. Running, Chairman, Rayonier, Inc., Skinner Building, 
Seattle, Washington. 

Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M., 
Stewart Hotel. Out-of-town members are cordially invited to attend 
the dinner and meeting. 


San Francisco Chapter 


G. J. Pinkerton, Chairman, Hills Brothers Coffee Company, 2 
Harrison Street, San Francisco 19, California. 

A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 


Southern California Chapter 


Grant E. Syphers, Chairman, 152 West Norman Ave., Arcadia, 
California. 

Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California. 
Out-of-town members are cordially invited to attend. 


Richmond, Virginia Chapter 


L. E. Galaspie, President, G. T. M., Reynolds Metals Company, 
Richmond 19, Virginia. 


Southeastern Wisconsin Chapter 


Kurt B. Brandt, Chairman, 6784 W. National Ave., Milwaukee 14, 
Wisconsin. 

Meets: Second Wednesday of each month, September through June, 
at the Elk’s Club, Milwaukee, at 7:30 P. M. Out-of-town members are 
cordially invited. 
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COMMISSIONER HUGH W. CROSS ELECTED CHAIRMAN OF I. C. C. 


The Interstate Commerce Commission announced on June 21st the 
election of Commissioner Hugh W. Cross of Illinois as Chairman of the 
Commission. 





CIVIL SERVICE COMMISSION ANNOUNCES EXAMINATION 
FOR TRANSPORTATION SPECIALIST 


On June 14th the Civil Service Commission announced an examina- 
tion for freight and passenger traffic Transportation Specialists. The 
salary ranges from $3,410 to $10,800 a year—Grades GS-5 through GS- 
15. The closing date for filing applications is July 26th. Interested 
persons should communicate direct with the Board of U. 8. Civil Service 
Examiners, Department of the Navy, Main Navy Building, Washington 
25, D. C. 





I. C. C. ANNOTATIONS AND BOUND ANNUAL REPORTS FOR SALE 


Mr. Ezra Brainerd, Shoreham Building, Washington 5, D. C. has 
the following books for sale: 


1 complete set of I. C. C. Annotations, Vols. 1-16, inclusive $31.75. 
(This set will be sold complete). 


I. C. C. Bound Annual Reports—almost complete. 


Anyone interested in the above should communicate direct with Mr. 
Brainerd at the above address. 
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ASSOCIATION OF 
INTERSTATE COMMERCE COMMISSION 
PRACTITIONERS 


District 1—Maine, New Hampshire, Vermont, Massachusetts 
and Rhode Island. 


District 2—Connecticut, New York and New Jersey. 


District 3—Pennsylvania (Bastérn half), Maryland, Delaware 
and District of Columbia. 


District 4—Pennsylvania (Western half), Ohio and West 
Virginia. 


District 5—Virginia, North Carolina and South Carolina. 


| District 6—Georgia, Alahama and Florida. 


District 7—Kentucky, Tennessee and Mississippi. 
District 8—Michigan, Indiana anc) Tlinois. 


District 9—Wisconsin, Minnesota, North Dakota and South 
Dakota. 


Distriet 10—Iowa, Missouri, Nebraska and Kansas. 











District 11—Arkansas, Oklahoma and Louisiana. 
12—Texas. 
13—-Wyoming, Colorado and New Mexico. 
14—Montana, Idaho and Utah. 
15—Washington and Oregon. 
16—California, Nevada and Arizona. 








Outllae of Study Course ia: actice ae Bchetaré. hefeire ; 
A. CG. C.—Revised 1948 Edition—by Warren H. Wagner, Bi 


Seleeted Reading List of Books Helpfal in the Study of the Princi 
pal Laws Within the Jurisdiction of the J. C. C-—Revised 1947 
Edition, prepared by Committee on Education for Practieé 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R, Hillyer, F. C. Hillyer and Walter McFarland 


A Description of the Functions of the Divisions, Bureaus and Staff 
of the I. © ©. by 0. L. Mohundro, os payee tC. Cte 2 
printed from ICC hier sf on jee : 

Code of Ethics pi ahs 


Cost and Valne of Service i in Rate biking for Common Carriers— 

A Series of articles by Hon. J. Haden Alldredge, H. J. Day, 
asin T. Bowne, D. M: Steiners John R. Turney, BE. S. Root, 
Ford K. Edwards, Gilbert’ J; Parr—with foreword by BE. Mo. 
Reidy, and Digest of Ruling Cases by J. Hamilton Smith . 


Supreme Court Decisions Important to the LC. C. and Abstsaenk of 
89 Important Decisions Since 1939. “This booklet contains 256 
Supreme Court Decisions, among which fre 172 decisions im- 
portant to the I. ©. Gu. 


Relief from 4th Section of the Interstate Commerce Act by J. M. 
Fiedler, Examiner. ‘This study sets forth the principles de-. 
veloped, the grounds recognized, and the limitations imposed 
by the Commission in thé granting of relief from the long-and- 
short haul and aggregate-of-intermediate provision of Seetion 
4, and contains many citations welating to each situation .. 


Fair Reward and Just Compensation, ‘Common Carrier Service, 
Standards Under the Interstate Commerce Act by Clyde B. 
Aitchison. In this book, a compr Ve but concise work, 
former Commissioner Aitchison, for the first. time, has autkori- ee 
tatively a alyzed and determined what standards are properly 
applicable in determining the reasonable level of carrier charges 3 50 


286 Abstracts of Supreme Court Deois on -W. J. Myskowski; ‘This © 
book contains the abstracts of 286 deeisions of the United States 
Supreme Court bearing upon ‘the work of the Interstate Com-" 
merce Commission and interpreti . he. 4 ha not only of 
the Interstate Conimerce Act bi 
acts “Gis. 


Pamphiet showing Onvieutaliecttne Es iveinon, ‘and i oddone es 


Assignment of Work of the i. ee 5 tas Of Marely 1,1955 «4.1. 


Flow (Chart showing Commision jg i ization and Arrears 
rm of Work as of Maxed, see vesaehinabensbeslbgtatianv torencsahatetnetens 














